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CASES AT LAW 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


NORTH CAROLINA, 


AT RALEIGH. 


JUNE TERM, 1849. 


JEREMIAH BROWN’S ADM’RS vs. JAMES K. HATTON. 


The Clerk of a District Court of the United States furnished certain tran- 
scripts of record te a collector of the customs, who applied for them officially, 
and, as he stated, by the direction of one of the auditors of the United States’ 
Treasury. Held, that the Clerk could not hold the collector personally 
responsible for his fees, but must look to the United States’ Government 
for what was due to him. 

EE DEO 


jury. 
The cases of Hitev. Goodman, 1 Dev. & Bat. Eq. 365, — —0 Irwin, 
8 Ired. 421, cited and approved. 


Appeal from the Superior Court of Law of Craven 
County, at Spring Term 1849, his Honor Judge Batrus 
presiding. 
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The plaintiff’s intestate, Jeremiah Brown, was Clerk 
of the United States District Court, for the District of 
Pamlico, and the defendant, Collector of the customs at 
Washington. On the 4th of November, 1845, the defen- 
dantjaddressed to the intestate a letter, of which the fol- 
lowing isa copy: “Sir. Ihave to request that you will 
furnish this office, as early as you can find it practicable 
and convenient, a certified dist of all custom house bonds 
trom Washington, N. C., on which judgments in favor of 
the United States are had jn the United States District 
Court for the District of Pamlico at Newbern. Also, all 
such as may have been in suit, if any such there be, with 
the date, on which they fell due, the names of the makers 
and sureties, the amount, for which said bonds were 
originally made, the amount of each payment and date 
thereof, and the amount still due on principal,” &e. This 
letter is signed, “James K. Hatton, Collector,”~ and ad- 
dressed, “J. Brown, Esq., Clerk of the U. S. District Court, 
Newbern, N. Carolina.” On the tithof November, 1845, 
the defendant again wrote to the intestate as follows: 
“Sir. On the 4th ultimo, I requested you to furnish to 
this office, a certified list of all bonds or judgments be- 
longing to this office, stating at the same time, that the 
dist furnished by you to T. H. Blount, Esq., late collector, 
was, according to his statement, incomplete, inasmuch‘as 
it did not contain all bonds and judgments in your office, 
Belonging to this,” &e. This letter then states,“my ob- 
ject was to get a correct list, that I might comply with a 
vequest made to me, from the first Auditor of the United 
States Treasury, for the same. Your failing to comply 
with that simple request, has greatly disappointed’ me, 
and may subject me to some considerable loss.” It then 
makes the request for the list in the same terms as be- 
fore.. The third letter, written on the 20th of November, 
1845, was addressed by the defendant to the intestate, 
repeating the request for the /ist, as stated in the proceed- 
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ing ones. These two last are addressed as the first and 
signed as that was. These letters were produced in evi- 
dence by the plaintiff, who further proved, that the in- 
testate, in consequence of the request contained in them, 
had made. out and sent to the defendant copies of the re- 
cords required. The plaintiff’s declaration, which was 
in assumpsit, contained two counts, the first, upon an ac · 
count for the copies of the records sent, &c.; the second, 
for work and labor done. 

The defendant insisted, that the contract was made 
with him, as an officer and agent of the General Govern- 
ment, and he was not personally answerable. | 

The presiding Judge was of opinion, that from the tes- 
timony, produced by the plaintiff, it appeared, the credit, 
given by the plaintiff, was to the General Government, 
and that there was nothing to show that the defendant 
intended to become personally responsible. 

In consequence of this opinion, the plaintiff submitted 
to a non-suit and appealed. 


James W. Bryan, tor the plaintiff, submitted the fot- 
lowing argument : 
There is error in the ruling below. The Act of Con- 
gress of 1799, Ch. 128, Sec, 21, Laws of the United States 
‘by Story, which prescribes the duties of collectors of 
customs, requires them to receive all monies paid. for 
duties, and to take bonds for securing the payment thereof, 
and to keep fair and true accounts, and records of all thei 
transactions, as officers of the customs, in such manner and 
form, as may from time to time be directed by the proper 
department, and shall, at all times, submit. their books, 
papers and accounts, to the inspection of such persons as 
may be appointed for that purpose, and shall render an 
account once in every three months for settlement; and 
on failure so to do, in each and every case, the delinquent 
ofliccr shall forfeit, and pay for the use of the United 
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States, one thousand dollars, to-be recovered with costs 
of suit. The collector is also required to take an oath, 
and enter into bonds for the faithful performance of the 
duties of his office. The defendant had no authority, 
either express or implied, from the General Government, 
to employ the plaintiff to furnish him with a ce rtified list 
of all the bonds and judgments upon the same, belonging 
to the defendant’s office, inasmuch as it was made the 
duty of the defendant by law, to have and keep a record 
of the same, in his own office ; and it is manifest both 
from the Act of Congress, and the letters of the defendant 
to the plaintiff requesting this service, that the requisition 
made upon the defendant by the first Auditor of the 
Treasury of the United States, was personal to the de- 
fendant, and was to be complied with by him from the 
evidence which his own books ought, and were required 
by law, to furnish, and that his object in securing the 
services of the plaintiff was, to aid him personally, so that, 
to use his own language, he might “make a correct list,” 
and thereby be better enabled personally to comply with 
the requisition of the Auditor; he well knowing, that a 
failure on his part to keep a true record of the same, or 
to comply with the requisition of the Auditor, would sub- 
ject him, as he states, to “a considerable loss,” of one 
thousand dollars, as specified in the Aet of Congress, for 
such delinquency. The services, therefore, rendered by 
the intestate, were personal to the defendant, and the 
credit given by him, was to the defendant, and not to the 
General Government. 

The description of office—“collector”—annexed to the 
name of the defendant, will be treated as a mere desig- 
nation of the person, and not as a qualification of his per- 
sonal responsibility. Thomas v. Bishop, 2 Strange R. 955. 
S.C. Cas. Temp., Hard. 1; and it is by no means true, 
that the acts of agents derive their validity from profess- 
ing, on the face of them, to have been done in the exer: 
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cise ‘of their agency. In the more solemn exercise of 
derivative powers, as applied to the execution of instra- 
ments, known to the common law, rules of form have been 
prescribed. But in the diversified exercise of the duties 
of a general agent, the liability of the principal depends 
upon the facts, first, that ‘the act was done in the exercise, 
and'second, within the limits of the powers delegated. 
These facts are necessarily enquired into by a Court and 
jury ; and this enquiry is not confined tegavritten instru. 
ments alone, but to any act, with or without. writing, 
within the scope of the power or confidence reposed. in 
the agent. Mechanics Bank v. Bank of Columbia, & 
Wheaton’s R. 337. The General Government did not 
wish a transcript of the record of the judgments upon the 
bonds from the Olerk of the District Court of the United 
States, but a statement from the defendant, as Collector of 
Washington, of the bonds sued on or due from individuals 
within his collection district, as appeared on the books of 
his office. If the books of his office were deficient in this 
particular, it was his personal duty to supply the defeet, . 
as he was bound to keep a true record of them; if he re- 
quired aid to supply this defect, and obtained it from the 
intestate, he became personally bound to pay for it. The 
person who requests a copy of a record must pay the 
Clerk for it— Caldwell v. Jackson, 7th Cranch R. 276~—and 
a collector, like other public officers, cannot bind the 
United States, by any'acts beyond, or contrary ta, theau- 
thority given him by law. Johnson in Error v, The 
United States, 5 Mason's C. C. R. 425. rt 

In the case of Sheffield v. Watson, 3 Caines’ Rep. 72, 
the Court say, it is not enough that the plaintiff knew the 
defendant to be a public agent, and that the frigate, built 
by the plaintiff, was to be a public vessel ; but it should 
appear that the defendant contracted in his official ¢a- 
pacity, and on account of the United States, and that the 
plaintiff gave credit to, and intended to look to the Gov- 
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ernment alone for compensation: The reasoning of the 
Court in Cullen v. Queensbury, 1 Brown’s Ch. R. 101, note, 

shews pretty strongly the injustice and unfitness of too 
easily listening to an objection like the present, and turn- 
ing round the party, from the person with whom ‘he con- 
tracted, as the defendant did the plaintiff, in his answer 
of the $1st day of March, A. D. 1846, to the demand-of 
the plaintiff for payment, to those he may choose to: set 
up as principals. 

It is contended that there was error in not subsiitting 
the question of fact, as to whom the credit was given in 
this case, as well as the intention of the parties, to the 
jury, and also as te the legal construction of the agree: 
ment between the parties, as evinced by the letters of the 
defendant, and the inferences to be drawn therefrom. 
The leading case of Hodgson v. Dexter, 1 Cranch R. 368, 
does not sustain the defendant, though mainly relied upon 
by him. In that case, it is stated and admitted by the 
counsel on both sides, to be a question of intention y and 
the Court recognize that position as correct, and they go 
into an examination of the circumstances to ascertain 
the intention, and observe that the whole agrecment mani- 
fests, very clearly, a contract made entirely on public ac- 
count, without a view by either party to the responsibil: 
ty of Dexter ; and this will be found to be the principle 
through all the cases in the English Courts on this sub- 
jeet. The cases in our own State, seem to rest for au- 
thority, upon that of Hodgson v. Dexter. In Hite v. Good- 
man, 1 Dev. & Bat. Eq. Rep. 364, the promise or agree- 
ment purported to be an order of the embodied magistracy 
of Gates County, acting in their official or public capacity, 
offering a reward of sixteen hundred dollars for the ap- 
prehension of certain runaway slaves, and a command to 
that County, and its fiscal officers, with no consideration or 
benefit moving personally to themselves. In that case 
there could be no pretence that the defendants were or 
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intended to be personally bound, and it is obvious that 
they acted, or assumed to act for the public. In Dameron 
v. drwin, 8 Ire. R. 421, the action was debt, upon a cove: 
nant or agreement entered into by the defendants, as 
Commissioners for and on behalf of the County of Meck. 
lenburg, agreeing to pay the plaintiff a specific sum to 
build.a Court House for the County of Mecklenburg. 
There could be no difficulty in ascertaining the iniention 
of the parties to this agreement, and the Court explicitly 
declare, that where it appears from the contract, that it 
was made by public commissioners in behalf of the public, 
whether they were commissioners for the County or for 
the State, such commissioners are not personally bound 
for their contract. — 

In cases of public agents, the Government, or other 
public authority, is not bound, unless it manifestly ap- 
pears, that the agent is acting within the scope of his au- 
thority, or he is held out as having authority to do the 
act, or is employed, in his capacity as a public agent, to 
make the declaration or representation of the Govern- 
ment. Indeed this rule seems indispensable, in order. to 
guard the public against losses and injuries arising from 
the fraud, or mistake, or rashness, and indiscretion of 
their agents. Story on Agency, 389. Lee v. Munro, 7th 
Cranch R. 366. 


No counsel for the defendant. 


Nasu, J. There can be no doubt, that a public agent, 
acting in behalf of the public, may render himself per- 
sonally liable. The inquiry here is, whether the defen- 
dant has so done. 

The Act of Congress, passed in 1791, ch. 128, pointing 
out the duties of collectors of the customs, is of no further 
use in this investigation, than as it may serve to explain 
the anxiety, expressed by the defendant, that he might 
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be enabled, through the aid of the intestate, to comply 
with the request from the: Treasury Department. It ap - 
_ pears that Mr. T. H. Blount had preceded the defendant 
in the office of collector of the port of Washington, and 
in the list, furnished him by the intestate, were several 
omissions of bonds and judgments. This list was. em- 
bodied in his report, we presume, to the office. With a 
view to supply this deficiency and to ascertain if there 
were any further omissions, the requisition was made 
upon the defendant by the Department. The plaintiff's 
intestate, Mr. Brown, is distinctly apprised of these facts, 
arid is informed, that nothing is needed: but a list. of the 
bonds and judgments, &c., not for the purpose of enabling 
the defendant to comply with his duty to the: public; for 
the’ Actof' 1791 required him only to make a due retarn 
of the bonds in his office, and the case shows, that the 
bonds in suit in the District Court never had been in his 
office since his appointment,-but had been put in suit by 
his predecessor, The information sought to be obtained 
by the defendant was of no personal interest to him, any 
farther, than, as a faithful public servant, he was: bound 
to nid the Department in ascertaining what was due 
from its debtors. In all his letters, he informs Mr. Brown 
for whom the information is needed and why. The bonds 
are described as belonging to the office at Washington, 
and the letters are signed by the defendant as collector. 
There is not in any part of the written evidence the 
slightest proof that the defendant intended to make him- 
self personally responsible, and that responsibility must 
be explicitly undertaken. Hite v. Goodman, 1 Dev. & 
Bat. Eq. 365. Gidly v. Palmerston, 2 Bro. & Bing 275. 
The plaintiff contends, that the records were made out 
by ‘him, not for the Government, but for the defendant, to 
enable him to execute his official daty, and relies upon 
the language, used by the defendant, expressive of his 
fears, that he would suffer in consequence of the plaintiff’s 
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neglect in complying with his request. We do not so 
read the letters. The defendant, in each of his communi- 
cations, appears to guard against ary idea, that the work 
was for his benefit. On the contrary, in, each applica- 

tion, he states, it is made to enable him to comply with a 
request from the Department, and that the application is 
rendered necessary by the plaintiff’s intestate’s own neg- 
lect, as he had been informed, ye poms out. a per- 
fect list for Mr. Blount. As to his fears of being injured 
by Mr. Brown’s delay, it might arise to him in several 
ways ‘without embracing the idea, that the list was ne- 
cessary to him. ‘ We are of opinion, that the work was 
done at the instance, and for the use, of the General. Gov- 
—— and to it the plaintiff must look for remunera- 

, the defendant not having made himself ae 

RX by contract or fraud. 

The plaintiff farther contends, that his Honor erred in 
not leaving the construction of the letters to the jury, a8 
a matter of fact to be found by them. The letters were 
produced in evidence by the plaintiff to show the defen- 
dant’s liability, as containing the contract, under which 
the services were rendered. The contract then was in 
writing, and the intention of the parties is to be ascer- 
tained from it. This is admitted by the defendant’sar- 
gument; he does not pretend, that, if left to the jury, they 
could have looked out of the letters. If so, then it wasa 
pure matter of construction to be:placed upon a ‘written 
instrument, containing in itself every thing necessary to 
its being properly understood. We think his Honor com- 
mitted no error in the instruction he gave the jury—it 
was a question of law, and not of fact. The case now 
before us is not as strong as that of Dameron v. Irwin & 
others, 8 Ire. 421, and the whole defence here is covered 
by it. : 


a 


Par Corram: Judgment affirmed. 
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* JAMES: FLINN vs. TIMOTHY ANDERS. 

‘A count for a forcible entry may be joined with a count fran atau an 
battery. 

The law permits to each tenant in common a peaceable entry upon ney 


portion of the land held in common, but it does not jonlily any octnal eres 
ined hic ae lage 








— from the’ ‘Superior Court of Law of Bladen 
County, at the Spring Term 1849, his —— Judge Caxp- 
weil presiding. 

The defendant and one Meredith were tenants in com- 
mion of the tract of land, where the trespass, was, “ 
mitted. The plaintiff was in possession of a part of th 
land, as the tenant of Meredith. While so in — 
the defendant, together with others, who were aiding and : 
assisting him, entered the house, in which the plaintiff . 
lived, and forcibly turned him out. In doing so, they 
committed an assault upon his person. The declaration 
contained two counts ; the first, fora trespass to the plain- 2 
tiff’s.close ; the second, for the trespass to his person.- f 
The jary were instructed, that the plaintiff was not en- 
titled to a verdict on the first count, and that they could 
give no damages, except such as arose to the plaintiff, 
because of the personal injury to him. 

» Thejury found a verdict for the plaintiff on the second 
count, and from the judgment upon it, the defendant ap- 
eee to the Sapreme Court. 


» Strange and D. Reid, for the plaintiff. 
W. M. Haywood and W. Winslow, for the defendant. 





























Nasu, J. It is unnecestary for us to express an opinion 
as to the correctness of the charge upon the first count. 
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The defendant, the appellant, does not complain « of i ped 


it forms no part of his bill of exceptions. 
‘We caunot well perceive where the error in iss lies 


in the.charge upon the second count. There can be no 
doubt, that the two counts can be joined ; and there is as 
little doubt, that one tenant in common of land. ped 
mit an assault and battery upon the person of | 

tenant. While the law permits to each tenant. apo 
mon a peaceable entry upon every portion of the-land 
held in common, it does not justify any actual force ap- 
plied to the person of his co tenant. The case states, that 
the defendant did commit an assault and battery upon the 
person of the plaintiff. . 








Pex Curtam. Judgment affirmed. « 


DEN ON DEMISE OF JAMES MEREDITH vs. TIMOTHY |. 
_ ANDERS, 


A testatrix devised as follows: “For the love and affection, which I : 
J. M. and to enable him to take care of my two old ‘ 
who I wish to remain where I now live and support 
and bequeath the land whereon I uow live,” &e. Held, that: J. 
a valid legal estate in the land, notwithstanding the objection made, that 
M. was to take and hold the land in trust for the negro slavee. — Spyro! 


Appeal from the Superior Court of Law of Bladen 
County, at the Fall Term 1848, his Honor Judge Péarson 
presiding. . {wus bas 
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The lessor of the~ plaintiff claims under: the: will of 
Elizabeth Locke. The testatrix devised as follows: “For 
the love and affection which I have for James Meredith, 
and to enable him to take care of my two old negroes, 
Ben and Rachel, who, I wish toremain where now live. 
and support themselves, 1 give and bequeath the. land. 
whereon I now live; with all and singular the improve. . 
ments, containing two hundred acres,” &c. “Should the 
said Meredith find it necessary for his own convenience 
and the good of the neighborhood to remove said negroes 
to his own house, I wish him to do so.” The counsel for the 
defendant moved the Court to instruct the jury, that the 
devise was not to the lessor of the plaintiff, but to the two 
old negroes, or in trust for them, and was therefore in- 
operative and void. The Court declined to give the in- 
structions prayed for, but charged, that the land was de- 
vised to the lessor of the plaintiff, and not to the two ne- 
groes, nor in trust for them. 








The jary returned a verdict for the plaintiff, and, judg- 
ment being rendered, the defendant appealed to this 
Court. 


D. Reid, for the plaintiff. 1B dns 
Strange, W. H. Haywood and Warren Winslow, for the 


defendant. : 


' Nasu, J. The only question presented to this Court is, 
as to the devise of the two hundred acres. The construc- 
tion, put apon it by the presiding Judge in the Court below 
waseorrect. The land is, by the will of Elizabeth Locke, 
given to the lessor of the plaintiff, and the cause assigned, 
to-wit, her love and affection for him, and to enable 
him to take care of the old negroes. But it is insisted by 
the defendant, that, if this be so, it is a devise to him in 
trust for the two old negroes, and it is consequently, void 

and inoperative. Be this as it may, the question. cannot — 
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arise im this case. We are now in,a Court of lew, and 
the legal title must prevail- By the will, that title ia, in 








the lessor.of the plaintiff. ‘ey 9, Bty 
-We.see no error ipthb-opinins of the Court below, and 
the judgment must be affirmed. vin 


— | * Judgment, affirmed. 


ithe . [ 
ie 


WILLIAM A. HARDISON vs. SAMUEL C. BENJAMIN. 


Although the bond of a person, arrested upon a ¢a. sa. within twenty days 
of the term of a Court, should be conditioned for his appearance at the next 
succeeding term, yet the debtor may waive this privilege, —*— 
for his appearance at the first term, and this bond shall be valid. a 


Appeal from the Superior Court of Law of Matai 
County, at the Spring Term 1849, his Honor Jadge Ser- 
TLE presiding. 

A ca. sa issued against the defendant, Benjamin; by‘a 
justice of the peace, on the Ist day of December,’ 1848. 
At January Term of the County Court of Martin, the — 
constable returned the cu. sa., and a bond in the usual 
form for the appearance of the said Benjamin, to take tlie 
benefit.of the insolvent law. The bond was’ dated; 1st 
of December 1848, and recites that “Benjamin being’ then 
arrested,” écc. Benjamin, being called, failed to appear, 
and a motion was made for judgment on the bond; judg> 
ment was entered accordingly, and the defendant’ap: 
pealed to the Superior Court. The defendant's” 
resisted the judgment in that Court, and proved that the 
bond, although dated on the 1st of December 1848} was hot 
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executed until the Monday of January Court, 1849, and 
was dated back. ‘The'plaintiff proved, that the defendant 
had been arrested thirteen days before the Court, aud by 
an ‘arrangement with the officer, entered into at the de- 
fendant’s request, he was allowed to go at large, the offi- 
cer taking his promise, that he would execute the bond 
on the Monday of January Court, which he did accord- 
ingly. His Honor gave judgment for the plaintiff; and 
the defendant appealed. 








Biggs, for the plaintiff. 
No counsel for the defendant. 


Pearson, J. As the arrest in this case was made with- 
in twenty days of the January Term, the bond ought “to 
have been conditioned” for the debtor’s appearance at 
April Term. This provision is made for the benefit of 
the debtor, to enable him to prepare his schedule and to 
give notice to all of his creditors. We can see no rea- 
son why this, like other benefits given by law, may not 
be waived, if the party see fit to do so, In this case, it 
was agreed, that, if permitted to go at large until Court, 
he would then execute “the bond ;” by which, we’ wnder- 
stand, the bond in question, dated as of December Ist, 
1848, and reciting, that he was then arrested, This being 
voluntarily done, the party must abide by it. If the offi- 
eer, upon arresting the debtor thirteen days before Jan- 
uary Court, had refused to take a bond for his appeatance 
at April Term, and insisted upon holding the debtor in 
custody, unless he would execute a bond, dated Ist 
December, and for his appearance at January Term, the 
bond, so executed, would have been void, as obtained’ by 
duress. But in this case, the bond was given, after the 
debtor was out of custody, in pursuance of an “arrange 
ment, — — into at his instance. 

Bail bonds are requiréd to be taken in a particular 
form, by the statute of 23 H. 6, ch. 9 ; and the statute de- 
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clares that all bonds not taken ia that form shall be-void. 
‘There is no provision of the kind in reference to a e 
bond'taken by a constable. The debtor is. left to 
remedy, by motion at the appearance Term, to set.aside 
the bond, if taken contrary to law, by duress or other- 
wise, and has his action against the officer ; but the Court 
ought not to set aside a bond, voluntarily given, ia .par- 
suance of an express arrangement, made for —— 
favor. 








Per Curtam. Judgment affirmed. 


JAMES HILL ws. HENRY JACKSON. 


The passage of theseveral Acts of Assemby, enlarging the time, within 
which grants shall be registered, makes them good and available by rele- 
tion back, from the time when they are dated, as much so — ey 
been registered within two years. 

The ease of Scales v. Fewell, 3 Hawks 16, cited and approved. 


Appeal from the Superior Court of Law. of Randolp! 
County, at the Spring Term 1849, his Honor Judge 
presiding. 

This is an action of trespass quare clausum fret 
The plaintiff claimed to hold the land in question 
a grant, issued in 1843, to Jesse Walker and Marsh Dor- 
sett. The defendant claimed to hold under a grant a 
in 1783 to Absalom Tatum and William Moore, ' 
also covered the land in dispute ; and, to sustain his alle 
gation, offered in evidence the copy of a grant issued by 
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the Secretary of State to Tatum and Moore, which was 
eke Mist by the Register of Randolph County d the 

al.’ ‘This evidence was objected to by the plai 
counsel, because the copy offered did not appear tobe Tall 
and complete ; and, if ‘complete, it had not been’ 
tered within the time prescribed law ; and, if valid 
after registration, it could not by —;—58 extend back, so 
as to defeat the plaintiff’s title ander Walker and Dor- 
sett. The Court admitted the evidence, and instructed 
the jury, that the copy, read in evidence. from the office 
of the Secretary of State, did relate back so as to defeat 
any title in Walker and Dorsett, derived under their 
grant. : 

The defendant further introduced evidence, showing 
that he entered upon the land under a lease from the de- 
visees of William Moore and the heirs of the other de- 
ceased devisees. The plaintiff entered into a vacant 
house upon the lands in question, but no evidence was 
offered, tending to show, that he entered as the tenant of 
Walker and Dorsett, or, in any manner, claimed ander 
their authority ; and the Court so instructed the jury. 

The presiding Judge instructed the jury, that, inasmach 
&s no connection was shown between the plaintiff’ and 
Walker and Dorsett. the former would not in law be in 

ion of all the lands contained in the Walker and 

rsett grant, but only of the house and land in his en- 

closures; and, if they believed, that no trespass was 

committed on these, the defendant was not builty. A 
verdict was rendered for the defendant. 

* Rule for a new trial—first, because the Judge erred in 
receiving as evidence the copy of the grant from the 
Secretary’s office. 

_~ Secondly—Because of error in instructing the jury, that 
the registry of the copy of the grant from the Secretary's 
office related back, so as to defeat any title derived by 
Walker and Dorsett under their grant. 
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‘Thirdly—Because of error in instructing the jary, that 
there was no evidence that the plaintiff entered under 
Walker and Dorsett, inasmuch as it had been proved, 
that an angry altercation took place gerne ua . 
dant and.Marsh Dorsett, at which the plaintiff Pup Any 
present, in which Dorsett was complaining of 
dant’s conduct and threatened him with a suit.. ; 
_Rale discharged—jadgment for the defendant, and 


appeal. 


J.T. Morehead, for the plaintiff. 
NMo counsel for the defendant. 








Nasu, J. The first objection is, that the. copy of the 
grant to Tatum and Moore, which was offered in- evi- 
dence by the defendant, was incomplete, and had not 
been registered in the County of Randolph, within the 
time prescribed by law. The first branch of the objection 
is not true in point of fact—the copy is complete. As to 
the second branch, the facts were, that the copy was not 
registered until the sitting of the Court. The grant is 
dated in 1783, and ought by the terms of the act of 1783 ta 
have been registered within twelve months from its date, 
But the Legislature has uniformly, with one omission, 
passed laws at every session to enlarge the time, The 
omission alluded to, was at the session of 1919, but ‘it 
was supplied at the session of 1821, and care has 
taken, that there should be no such failure since. 
copy of the grant, offered in evidence, was registered in 
Randolph County, in the month of March, 1849; and at 
the preceding session of the Legislature, held in 1848, 
the usual act for prolonging the time for registering 
grants was passed ; so that, in truth, the grant was reg- 
istered in Randolph County within the time prescribed 
by law; and, when so registered, the act of 1836, ch, 
42, sec. 24, makes it evidence. 
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The second objection cannot avail the plaintiff. The 
passage of the acts, to which reference has been made, 
prolonging the time, within which grants shall be regis- 
— County, has practically the effect of render- 

atory that clause inthem; and must continue to 
hate’ effect, as long as the Legislature shall continue 
to pass them. I mean that it renders nugatory the effect, 
that the neglect to register the grant, within a limited 
time, might have. The grant then may be registered at 
‘any time, if, at that time, there be any law authorising 
the act, which is not denied in this case. If the regis- 
tration of the grant was legal, then it must have the 
effect of relating back; this is a necessary consequence» 
and daily recognized in our practice, Scales v. Fewel, 3 
Hawks. 16, There is scarcely one grant in a hundred, 
which is registered within two years from its date. . Nor 
is it even thought necessary to examine into the date of 
its registration. It can make no difference, that the grant 
in this case was not registered before the action was 
brought. If the intention of the registry acts is to give 
notiee to the citizens of the County, what lands are. va- 
‘cant, and if it be desirable, that such notice should be 
given, the policy of the continuing acts may be well ques- 
tioned, but our duty is to execute the law as we find it. 
» Phe third objection is not sastained. There was no 
evidence, that the plaintiff entered as the tenant of Wal- 
ker and Dorsett, or, in any manner, claimed under their 
authority. The altercation between the defendant and 
Dorsett was entirely irrelevant. 
W see no error in the opinion of his Honor | on the 


points brought here. 
~ Pra Conran. . Judgment affirmed. 





CHARLES 6. BAUGHTON & AL. ve WILLIAM n BAYLEY 4A. 


Where two persons, each oat of his own stock, delivered ton third, 
person to be peddled, micreairrendarmeshrereh eer’ 
faithfal aecounting therefor ; Held, that they could recover upon a bond se. 
taken, notwithstanding each had a separate individoal intérest. | 


Appeal from the Superior Court of Law of Bertie. 
County, at the Spring Term 1849, his Honor Judge Many 


This was debt pon a bond, expeuted by the defondantés 
for the sum of five hundred dollars, and payable to the 
plaintiffs, dated 30th of November, 1847, with a 
that “William H. Bayley, having this day received of, 
Charles G. Hanghton and Joseph G. Godfrey a stock of 
goods, to peddle with ; now, if the said Bailey shall well: 
and truly pay unto Charles G. Haughton and Josepl 
Godfrey the just and full amount of the stock of son, 
the 3st day of April next, then the above obligation to] 
void,” &e. 

The breach was a failure to pay for the goods. Pleats 
condition performed and no breach. The plaintiffs of. 
fered to prove, that each of them owned a store in; the. 
County of Bertie, the one about six miles from: the 
That each, from his individual effects, in whieh the « 
was admitted to be in no way interested, fernished tothe 
defendant Bayley a parcel of goods, on the day the bond, 
was executed, for which the said Bayley was toa 
and pay them respectively ; and that Bayley had ¢om- 
menced peddling, and disposed of the goods, and failed to 
account and pay over. 

His Honor “deemed the evidence inadmissible.” The 
plaintiffs submitted to a non-suit, and appealed. 





SUPREME COURT. 
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Biggs, for the plaintiffs. 
_ No counsel for the defendants! 


Pearsox, J. We think the view taken of the ease, in 
the Court below, was wrong. As the goods were the 
individual effects of the plaintiffs, and were delivered-by 
each in | Separate. parcels, the regular way was for each 
to take a bond payable to himself, and, it no bond had 
been taken, they would have been compelled to bring 
separate actions; but the parties saw fit to cover the 
whole transaction by one bond, and there can be no good 
reason why an action may not be maintained upon it. 
The object of the evidence was to show what goods Bay- 
ley had received of the plaintiffs on that day, and for 
which it was intended the bond should be a security. 

If the plaintiffs had been partners and had jointly 
livered a parcel of goods to Bayley, the bond would r m 
fitly have applied to them, to the exclusion of cava 
goods separately delivered by each. But there was no 
copartnership, and the question is, whether the bond be 
wholly inoperative, as having no subject to apply to; or 
whether it be applicable to goods separately delivered 
by the plaintiffs to Bayley on that day. Clearly it was 
the intention of the parties, that the bond should apply t to 
these goods, as there are no others to fit the description 
more nearly, and these goods fall under the general 
words of “a stock of goods to peddle with, received by 
Bayley of Charles G. Haughton and Joseph G. Godfrey, 
on the day the bond was given.” 

, The non-suit must be set aside and a venire de novo 
issued. 


Pex Curiam. Judgment accordingly. 











- WILLIAM A. DARDEN, EX'OR &c: vs. JOHN JOYNER. Fas 
Weep ou &diveree meson et thoro, the Vile ie allowed, in pathol imany, 
the rent of certain lands, out of which she makes an annual 


_ Appeal ‘from the Superior ‘Court of law of Greene 
County, at the Fall Term — his Honor sates — 
presiding. 

This was an action — The. questions * 
presented to the Court upon the following case agreed. 

Elizabeth Rogers, the wife of Stephen Rogers, the 
plaintiff’s testator, in 1887 was divorced from bed. and 
board, and allowed, as alimony, one third of the « 
rent of a tract of land and the service of three. 


Her part of the rent amounted to $60 per anaum, which, 
she regularly received. In 1838, she sold the negroes to 
one Vines for $1000, and gave him: a bill of sale with 
warranty of title. In 1841, Elizabeth Rogers made a 
paper writing in the nature of a last will and 

which was, after her death, admitted to * in ie. 


dant, with whom she had boarded since her dices, 
without charge, her legatees. The defendant took ut 
letters of administration with the will annexed, 

sessed himself of her estate, amounting to $2046 21 cts. 
The items consisted of the $1000, and interest, ot ** 
of Vines for the sale of the negroes ; several 

were her savings out of the amount of thers 

land, annually received ; a few articles, segue hy hes 
own industry, such as bed quilts, &c. 


After the death of Elizabeth Rogers, Stephen 
instituted an action against Vines, the vendee of the ne- 








Darden v. Joyner. 


groes, and recovered and received from him their value. 
See Rogers v. Vines, 6 Ire. 298. Rogers died in 1847, 
having appointed the plaintiff his executor. The defen- 
dant, without suit, paid to Vines the $1000 and intefest, 
which he had paid Mrs. Rogers for the negroes and for 
which he held her warranty, after the recovery by Stephen 
Rogers. _ Plaintiff demanded of defendant the entire sum 
of $2046 21 cts. Defendant refused to pay any part. 

It is agreed, that if the plaintiff be entitled to recéver 
of the defendant the amount received by Mrs. Rogers for 
the negroes with interest, and the amount, saved by her’ 
ont of the rent, the plaintiff should have judgment for 
$2004 62. If the plaintiff be entitled to recover the price 
of the negroes with imterest, but not the savings out of 
the rent; then judgment is to be entered for $1562 37. If 
the plaintiff be entitled to recover the savings out of thy 
rent, but not the price of the negroes, then judgment is #6 
be entered for $442 03, unless the defendant be entitled’ 
to commissions, which deduction would leave a balanee 
of $832 53, for which jadgment is to be entered. If the 
plaintiff be entitled to neither sam, then judgment to * 
entered for the defendant. 

His Honor directed judgment to be entered for the 

for the sum of $332 53, from which jadgment 
both the plaintiff and defendant appealed. 








' 


J. H. Bryan and J. W. Bryan, for the plaintiff, 
‘Redman; for the defendant. 


“Penson, J. We think the plaintiff was not eutitted' ti to 
recover, cither the price of the negroes, or the savings of 
his testator’s wife, out of the annual rent, received by 
her, and that jadgment should have been entered for the 
defendant. 

‘Aé'to the’price of the negroes, the plaintiff was ‘not 
entitled to recover. Rogers had received of Vines the 





JUNE TERM, 1649. 341 
_ Darden v. Joyner. 


value of the negroes, thereby repudiating the sale: made 
by his wife, and in no point of view, could the money, 
paid by Vines to Mrs. Rogers, be considered the money 
of her husband. After the divorce, the wife had aright 
‘to sue and be sued, claim redress for, and be made liable 
upon, contracts, as though she were a feme sole.” » By the 
sale of the negroes, although the sale was wrongful, the | 
——— ian wulabs was liable — ‘the war- 
ranty. ag theta BT 

The view peepeuted by the plaintiff ’s — is not 
tenable ; for, admit “the contract of sale to have been a 

perfect nullity,” the money, handed to Mrs. Rogers, was 
not the money of Rogers, but was the money of — 
received for the use of Vines. 

As to the savings out of the rent, we think the aaa 
was not entitled to recover. After the divorce, the wife 
had “capacity to acquire and dispose of such property;as 
she might procure by her own industry, or as might ac- 
crue by descent, devise, &c., or in any other manner.” 

It might be urged with much force, that “these savings” 
fall under the words “property acquired by her own in- 
dustry ;” for, if a wife pays her board by working, and 
thereby is enabled to save a part of the sum annaally al- 
lowed for her maintenance, it is the same thing, a8 ifshe 
had paid her board out of the sum allowed and received 
wages for her work. But the right of the wife to her 
savings is unquestionable, upon the ground that the’ de- 
cree of alimony vests the title in her: If there i# uo be · 
conciliation, she has an absolute right to the sum allowed 
and received annually for her maintenance; in .whi¢h 
respect, it differs from specific property assigned to her 
separate use. If the allowance be too much, the Conrt 
has power at any time to reduce it—if too little, te ime 
crease it; and thus it is at all times subject to the een, 
trol of the Court, and it tends to make the. wife indus · 
trious and economical, to allow her to have the savings, 
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» Iwvis-not necessary to decide, whether the wife had ca- 
pacity'to make a witl under the word “dispose.” If she 
had eapacity, she has exercised it. If the word “dispose” 
is confined to sales or gifts, in her life time, so that she 
died without making a disposition, the Act provides, that 
hér estate “shall be transmissible, in the same manner, 
as though she were unmarried.” This excludes the hus- 
band, and take it either way, he has no rigcht. 

The judgment below must be reversed ard a judgment 
beventered for the defendant. 








Be 


"Ped Curran. Judgment accordingly. 


gore 


THE STATE vs. GRIFFIN STEWART. 


Tt'i@ in the discretion of the Attorney General, on the trial of a capital case, 
to isitroduce on behalf of the State, only such witnesses as he may thiok 


If, on the trial of a slave for a capital offence, the counsel for the prisoner 
‘Woos not ask the Coart to give (0 a molatte witness, introduced on the part 
of the State, the charge required by the Act of Assembly, Rev. Stat. Ch. 
111, Sec. 51, advantage cannot afterwards be taken of the omission of the 

to make such charge. 

w such a charge was or was not given, cannot appear upon the record, 
unless placed there by the exceptions of one or the other party. 

The cite of the State v. Martin, 2 Ire, 190, cited and approved. 

. 2 oe 
. Appeal from the Superior Court of Law of Nash Coun- 
ty, at the Spring Term 1849, his Honor Judge Szerris 


‘Phe prisoner was indicted for murder, in killing Penny 


Anderson. 
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The State proved, that the prisoner and Penny Ander- 
son had lived together for several years, as man and wife, 
although not married: That in October 1848, Penny 
Anderson was, on Monday night, at home with the pri- 
soner. During the night, blows were heard and much 
lamentation, as of a person suffering under a violent beat- 
ing and begging for mercy. The eut-cry was in the di- 
rection of the prisoner’s house, and the cries were in the 
voice of a female. The next morning Penny Anderson 
was missing ; and the prisoner, being asked where she 
was, said: “She had gone to one Hale’s,” who lived 
about ten miles off. Upon search, it was found she had 
not been at Hale’s, nor could she be found any where. 
In about six weeks afterwards, herbody was found, par- 
tially buried in an out-of-the-way place, some five hun- 
dred yards from the house of the prisoner. The body, al- 
though putrid, exhibited many marks of violence, par- 
ticularly about the throat, as if she had been choked to 
death. The body was identified by a ring on a finger, by | 
several articles of clothing, by a broken finger, and by 
other modes of identification. The State proved many 
other circumstances, tending strongly to show, that the 
prisoner had murdered her. 

The prisoner was of a black complexion. He had lived 
in the neighborhood about ten years, and during all that 
time he passed for, and was treated as, a free negro ; and 
the case states, that he was treated as a free negro’ du» 
ring the whole trial, and spoken of as such by thecounsel. 
The jury found the prisoner guilty of murder. 

It was in evidence, that no person was at the noris of” 
the prisoner on the night of the alleged murder, exeept 
the prisoner, the deceased, and a little boy, the grandson 
of the deceased, between seven and eight years of age. 
Several of the State’s witnesses were mulattoes. Inithe 
opening address to the jury, the counsel for the prisoner 
strongly urged, that, as the State had not examined’ the 
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boy, who was the only person present, every presumption 
should be made against the prosecution, because a witness 
was kept back, whom it was the duty of the State to have 
called and examined. The Attorney General was. per- 
mitted by the Court to interrupt the counsel and pay: 
“the boy was in Court, he had examined him, and did not 
call him as a witness, because he was-satisfied he was 
too ignorant to be competent, but the prisoner’s counsel 
was at liberty to offer him to the Court, that his capacity 
might be judged of, and to call him as a witness on the 
part of the prisoner.” The prisoner’s counsel declined 
the proposition, and moved the Court te instruct the jury, 
that they should not convict upon circumstantial .evi- 
dence, as there was a person present at the alleged mur- 
der, who was a competent witness, so far as it judicially 
appeared, and could give direct testimony. The Court 
refused to give the instruction. 

The prisoner’s counsel moved for a new trial, Te wee 
the Court refused to give the instruction prayed for, and 
because the Court permitted the Attorney General to 


make the interruption. 


Attorney General, for the State. 
Ao counsel for the defendant. 





— 





Peansoy, J. There was no error in refusing the in- 
struction. The counsel for the prisoner fell into am error 
in supposing, that circumstantial evidence was secondary 
evidence. In the State v. Martin, 2 Ire. 120, itis held, 
“to be in the discretion of the proseeuting officer, what 
witnesses he will examine.” “Jf other witnesses, can 
shed more light on the controversy, it is competent for 
the prisoner to call them.” We think, it was entirely 
proper for the Court to allow the Attorney General to 
make the interruption, and it was proper for that officer, 
seeing the prisoner’s counsel had fallen into an error, to 
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set him right, and give him an — — 
witness, if competent. 

Another ground, upon which, a new trial was asked: 
was, that the prisoner, being black, was prima facie a 
slave, and, if a slave, the Court had committed error, in 
not admonishing the mulatto witnesses, as required by 
law. This point was not made until after the trial—it 
was then too late. If the prisoner wished to be tried as 
a slave, the question should have been started “in time.” 
There was evidence to rebut the presumption, and he was. 
treated as a free negro during the whole trial. It would 
be triffing with the administration of justice, to allow a 
prisoner to pass himself off as a free negro, and take his 
chances for'a verdict; and then turn around and insist 
that he wasaslave. Again, the Act of Assembly was 
intended for the benefit of the party, against whom mu · 
. Jattoes are called as witnesses, on the trial of s ves; 

consequently. the benefit may be waived, and the proper 

course is; to object to the competency of witnesses, Se- 
fore they give testimony, if they had not been admonishec 

Bat again, it does not appear from the record, | 
mulatto witness were not admonished. The record need 
not show affirmatively all the incidents of the trial. The 
trial is presumed to have been conducted regularly and 
according to law, unless the party excepts, and has the 
act of omission or commission, complained of, spraad.qpon 
the record. » 

Another ground was taken in this Court, that, if the 
prisoner was a slave, notice should have been issued: to 
his owner. The same reply is applicable to. this ohjee · 
tion ; and further, it not appearing who the owner, was, 
the Act provides, that the Court may appoint, counsel 
and proceed with the trial, as if the owner had,been 
notified. * piemay 

There is no error in the record, and we presume. this 
is one of the cases, where an unfortunate prisoner, avail- 
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. Suow’ eo, Witcher. 


—— Act of Assembly allowing oppeaie; 
ee security for costs, appeals without hope. v 


ed 


isBen-@usnain Ordered to be eurtified that —ñ— is no 
orrer in: the record. an re sty 








HULDAH SNOW vs. WILLIAM J. WITCHER AND WIFE: 


Ip an action of slander, when the charge is made directly, the plea of justi- 
fication should aver the trath of the charge, as laid in the declaration ; 
‘but when the charge is made by inciawation ana cirousiléctiliten 60 4d‘ to 


vender it necessary to use introductory matter to shew the meaning of the 
words, the plea should aver the truth of the charge, which the deelaralion 
alleges was meant to be made. 

In an action of slander, by a single woman, under the Act of 1808, Rev. Siat. 
Ch. 110, where the words charged were “that she had lost a little one,” 
“Z.'8. is a credit to her,” the said Z. S. being notoriously an incontinent 
person, and, “she better be listening to the report about herself losing a 
little one ;’ Held, that it was sufficient for the defendant to plead apd 
prove that the plaintiff was an incontinent woman. 


Appeal from the Superior Court of Law of Surry 
County, at the Fall Term 1848, his Honor Judge Moori: 
presiding. 

This is an action on the case, under the Act of 1808, 
ſor a eharge of incontinence. The first count alleges, 
that the defendant Judith, who is the wife of the other 
defendant, made the charge by using the words: “she 
had lost a little one.” The second count by using the 
words; “Zilphy Sims is a credit to her,” Zilphy Sims be- 
ing a ‘woman, whose general character was that of a 
base, lewd and incontinent person. The third count, by 
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using the words: “She better be listening to — 
about herself losing @ young one.” 

The defendants pleaded justification, — — 
introduced a witness, who swore that he had, on several 
occasions, had criminal intercourse withthe. plaintiff. 
The Court charged, that the plea of justification should 
aver the truth of the charge, as laid in the declaration, 
and that this evidence, if believed, did not establish the 
plea. 

There was a verdict for the plaintiff and the defendants 


appealed. 


No counsel for the plaintiff. 
Boyden, for the defendants. — boli hs 











Pearson, J. Assuming that the declaration — 
colloquium and introductory matter, sufficient to warrant 
the inuendoes, we think, the Judge erred in holding,that 
the evidence, if believed, did not make out a justification. 
When the charge is made directly, the plea should aver 
the truth of the charge, as laid in the declaration,;.,but, 
when the charge is made by insinuation and circumlocu- 
tion, so as to make it necessary to use introductory mat- 
ter to give point to and show the meaning of the words, 
the plea should aver the truth of the charge, which the 
declaration alleges was meant to be made. If the words 

are “Brittain is as deep in the mud, as Welch is in the 
mire,” and the declaration, with proper introductory mat- 
ter, alleges, that these words were meant to make a 
charge of passing counterfeit money, the plea. should 
aver, that the plaintiff was guilty of passing counterfeit 
money. In this case, the declaration alleges, that;the 
words used were meant to make a charge of ineontir 
nence, and the plea should aver, that the plaintiff, was 
incontinent, which averment would be fully proved, by 
the evidence of the defendacts’ witness, if believed, , His 
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testittiony, iftrue, showed that the plaintiff was not-one 
of those “innocent,” chaste women, whose “unsullied 
purity” the recital declares it was the intention of the 
Act to protect. 
— —— the words: “she had lort alittle 
” not merely charge, that the plaintiff was incon- 
asian but that she had brought forth a bastard child, 
and that the’plea should aver this fact, and the — 
show it to be true. 

Conception and delivery are the mere effects of nature 
—there is no harm in them “per se.” The guilt lies in 
the criminal intercourse, which is made neither greater 
nor less by the collateral circumstances of. conception 
and delivery, although these circumstances may be con- 
sidered unfortunate, as leading to detection and exposure. 
Criminal intercourse is the gist of the charge, and is all 
that the plea need aver, or the evidence establish. 

Phe learned Judge erred in holding, that conception 

atid delivery, which are in themselves innocent, constitu- 
ted a part of the substance of the charge, and ought to 
have been averred and proved. 
A the second count, the charge is, that the plaintiff 
was a “base, lewd and incontinent woman.” The words 
“base and lewd” are not actionable, for “lewd” means 
“fustful, libidinous ;” but does not import criminal indul- 
gericé ; so that “incontinent” is the activnable — 
which, by the evidence, was established. rare 

' Ya the third count, the charge is, “she better be listen. 
ing tothe report about herselflosing a young one.” The 
defendants are not called upon to prove, that there was 
such ‘a report, nor would it avail them as a justification, 
if they did. They must aver and prove the matter, al- 
Teged to have been reported, to be true, ‘to-wit > that whe 
plaintiff was incontinent and unchaste. 

‘The gravamen of the action is a false and malicious 
charge of incontinence and a want of chastity. 
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It is unnecessary to allude to the, other pointe made, 
The judgment must be reversed and a. wanton Ms novo, 
be issued. * 


nee cote Se’ 2 








Per Curiam. 


DEN On THE DEMISE OF ADDERTON & AL. es. MATTHIAS 
MELCHOR. ~ 


23244 


In an aetion of ejectment, where the declaration contained several codnts, 


some of whieh were on the demises of persons, who had died before’ the 
action was brought ; Held, that the Court below did right in ordering these 
_ counts to be stricken from the declaration. ** 


Appeal from the Superior Court of Law of Stanly 
County, at the Spring Term 1849, his Honor — 
WELL presiding. 

The declaration in this action of ejectment, had) — 
counts. Among others, there were counts on the several 
demises of John and Thomas Carson, and William Moore, 
laid in the. year 1796, At the return term, Spring of 
1848, the defendant, upon affidavit, that the said. Jehn, 
Thomas, and William, were dead, and had died: as ſar 
back as the year 1810, obtained a rule to show.canse, 
why the counts, upon their demises, should not be struck 
out.of the declaration. The plaintiff alleged, that.the 
other lessors claimed under the said John, Thomas, and 
William. Upon argument, the rule was made absolute, 
and the plaintiff appealed. 
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Strange, for the plaintiffs. 
‘No counsel for the defendant. 








Pearson, J. There was no error in making the rule 
absolute. Indeed, the counsel for the real parties admits, 
that the idea of laying a demise in the name of one, who 
had died many years before the institution of the suit, 
was an “experiment.” The experiment ought not to have 
succeeded. It was obviously an attempt to pervert a 
fiction of law from its true-purpose and intent. The 
proper time for making the motion was at the appear- 
ance term, but the Court should, at any time, (at least 
before verdict,) have allowed the application, and should 
have permitted the plea and consent rule to be with- 
drawn, if necessary, to enable the defendant to make the 
motion. 

The action of ejectment is admirably adapted to try 
questions of title to land, and the fiction of “lease, entry, 
and ouster” is a beautiful illustration of the fact, that a 
fiction of law “works wrong to no one,” and is never in- 
troduced into legal proceedings, except for the purpose 
of avoiding useless delay and expense, and furthering the 
ends of justice. It is true “John Doe and Richard’ Roe” 
are very much abused by persons, who are not well ac- 
quainted with them, but they are deservedly favorites 
with those, who have cultivated their acquaintance. No 
one, whe comprehends the full scope and object of the 
fiction, can fail to be struck with it, as an enduring 
monument of the wisdom and clear sightedness of the 
fathers of our law. 

After it became common for freeholders, instead of 
bringing real actions, to enter upon the land and make 
leases for years, so that the lessees might bring eject- 
ment, it oecarred to the Courts, that the fact of making 
the “entry and lease” was unnecessary, and was attended 
with useless expense and delay. How was this to be 
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avoided? If the lease and entry were supposed, and the 
action was brought against the tenant in possession, he 
had-a right to enter his plea, and could not be called: on 
to make any admissions, The expedient adopted was, to 
bring the action against the casual ejector; let him give 
notice to the tenant in possession ; who, when he applied 
to be made defendant, might be required to admit “lease, 
entry, and ouster,” as a condition of his being allowed to 
defend. He had no right to complain—he was net re- 
quired to admit any thing, that would prejudice his right, 
but, simply, to admit those things to have beem done, 
which the lessor might easily have done, by increasing the 
trouble and expense. But to require him to admit-a 
thing, which could not have been done, at the institution 
of the action—for instance that a lease had been made by 
a dead man—would be unreasonable. The proposition 
would have shocked Chief Justice Rote, who, nearly two 
centuries ago, had the hbnor of inventing the action-of 
ejectment in its present form. Blackstone's Com. 8 vol. 
199, 207. 

Besides being unreasonable, as requiring the admission 
of an impossibility, it would be a palpable violation of a 
fundamental principle of the action of ejectment. “The 
lessor must not only have title, at the date of the demise, 
but must have title and a right of entry at the commence- 
ment of the suit.” At the death of the proposed lessors, 
the title passed out of them to their heirs or some one 
else. When this action was institated, the dead lessors 
had neither title nor right of entry. 

The decision of the Court below must be affirmed... 








Rurrm, C.J. Besides the reasons given by my brother 
Pearson for affirming the judgment, there are others, 
which render it plain, that the counts in question ought 
not to be suffered to remain in the declaration. 
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There is no instance, in which a count on the déemise 
of a person, who was dead at the time of bringing suit, 
has been sustained ; and it is contrary to reason, that. it 
should be. 

If there were a verdict for the plaintiff on those counts, 
who could be put into possession under it? Very clear- 
ly, the lessors of the plaintiff in the other counts eould 
not; for, the titles of the several lessors in the different 
counts are distinct and independent, and hence the ne- 
cessity of laying the various demises in different counts. 
It is true, indeed, if a lessor of the plaintiff die pending 
the action, that does not affect the proceeding, but the 
case goes on to trial on the demise to the plaintiff, which 
the lessor, since dead, was capable of making as it is laid, 
and when the suit was brought. In such a case, there- 
fore, there can be no difficulty in permitting the lessor’s 
heirs or devisees, on a title thus accruing pendente lite, to 
proceed in the name of the plaintiff of record to execu- 
tion. But that can never authorise a person to bring a 
suit on the supposed demise of a person, who was dead 
at the time, instead of doing so on his own. If the per- 
ton, actually instituting the action, have a connection 
with the dead person, he must have derived his title or 
élaim from him before the suit was brought ; and there- 
fore there is no occasion for using the dead man's name, 
instead of his own, or in addition to it. If, on the other 
hand, he cannot deduce title from the dead person. upon 
what possible ground can he assume to use his name’ to 
‘disturb the party in possession, who has the right to con- 
tinue in possession against all but the real owner? It is 
obvious, indeed, if the other lessors of the plaintiff could 
recover and take possession under the imaginary demises 
of the dead persons, that the present defendant would 
then have just the same right to bring suit immediately 
against those other parties, on the demises of the same 
dead persons, and, thus, in turn evict them. The ab- 
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surdity of such a seesaw shows the impossibility of al- 
lowing such an abuse of the legal fictions ‘in ejectment, 
as was here attempted. 


Pex Curiam Ordered to be certified accordingly. 








DEN ON DEMISE OF THOMAS ETHERIDGE & AL. ve. SOLO- 
MON ASHBEE. 


Where a deed of a married woman had on it only the following entries as to 
its probate : “State of North Carolina, Currituck County, Febraary Term 
1832. Personally appeared Lydia Cook, wife of John Cook, and in open 
Court acknowledged that she assigned the within deed of her own free will 
without any constraint whatever. Let it be registered. (Signed,) W. D. 


**Srare or Norrn C. 


one 
for so repented, thet ibpeaid Lodie' Cook 
fr tha pape, her own accord and without apy eoostenies tn 
ever, &c. On otion ordered te be be registered. 
(Signed,) 8. HALL, C. C. C.” 
And there was also the following entry on the minute docket of the same 
term: “A deed from John D. Cook and wife Lydia to Wm. C. Ethotidge 
was proven as to John Cook and wife by the oath of John Seurr, a witness 
thereto, and her private examination taken in open Coust. Ordered regis- 
tered.” 
Held, that these entries afforded no evidence that the wife had been privily 
examined, as required by law. 


Appeal from the Superior Court of Law of Curritack 
County, at the Spring Term 1849, his Honor Judge Man.y 
presiding. 
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Both parties claim under Lydia Cook, the wife of John 
Cook.: It is admitted, that if a deed from Cook and wife 
to William C. Etheridge is valid to pass the title of Lydia 
Cook, then the plaintiff is not entitled to recover, If the 
deed be not valid, then the plaintiff is entitled to recover. 
The deed is in the usual form, signed and sealed by 
both Cook and Lydia Cook, attested by John L. Scurr. 
Upon the back of the deed, are the following endorse- 
ments: 








“Strate or Nonru Caroma, 
Currituck County, February Term 1832. 


“Personally appeared Lydia Cook, wife of John Cook: 
and in open Court acknowledged, that she assigned the 
within deed of her own free will, without any constraint 
whatever. Let it be registered. 

W. D. BARNARD, [3. v."] 


“State or Nonru CaROLina, 
Currituck County, February Term 1832, 

“This deed from John Cook and Lydia Cook to Samuel 
Ferebee, was exhibited and proved in open Court, by. the 
oath of John L. Scurr, subscribing witness. At thesame 
time, Lydia Cook, the feme covert, personally appeared 
in open Court, and being privately examined by W. D. 
Barnard, one of the Court, appointed for that purpose, 
who reported, that the said Lydia acknowledged the exe- 
cution of the said deed of her own accord, and without 
any constraint whatever, &c. On motion ordered to be 


registered. 


“Registered, May 15th, 1832. 
“THOS. S. LAND, P. R.” 


“S. HALL, C, C, C, 


On the docket of the Court of Pleas and Quarter Ses- 
sions for Currituck February Term 1832, was the follow- 
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ing entry : “A deed from John D. — tenis 
to William C. Etheridge, was proven, as toJohn D. Cook 
and wife, by the oath of John L. Scurr, a witness there- 

to, and the private examination taken in open Court and 
— to be registered.” 

A verdict was returned for the plaintiff, subject to be 
set aside and a-non-suit entered, should the Court be of 
opinion, that the deed was valid to pass the title of Lydia 
Cook. The Court, being of that opinion, directed’ the 
verdict to be set aside, and a non-suit entered. The plain- 
tiff appealed. . 








Heath, for the plaintiff. 
Jordan, for the defendant. 


Pzarson, J. His Honor was of opinion, that the deed 
was valid to pass the title of Mrs. Cook. With every dis. 
, position to give effect to the deeds of femes covert, we 
cannot Concur in that opinion. The privy examination 
was not taken as the law requires. 

Suppose W. D. Barnard was a member of the County 
Court, appointed to take the privy examination of Mrs. 
Cook, his certificate is not, that she was privily examined 
by him, but that “in open Court she acknowledged,” &c. 

So, the certificate of the Clerk is inconsistent and re- 
pugnant, as endorsed on the deed. It says: “this deed 
from John D. Cook and wife Lydia to Samuel Ferebee, 
was exhibited,” &c. This is inconsistent, for the 
upon which the endorsement is made, is a deed from John 
Cook and Lydia Cook, his wife, to William C. Etheridge. 
The description is wrong, or else the endorsement is made 
on the wrong deed. 

Again, it says : “Lydia Cook, being privately examined 
’ by W. D. Barnard, one of the Court, appointed for that 
purpose, who reported, that she acknowledged the execu- 
tion of the said deed,” &c. It is not stated, that Barnard 
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acknowledged,” &c. But suppose this is to be inferred 
from the certificate of the Clerk. Then it is repugnant ; 
for, the certificate of Barnard is, that she made the ace 
knowledgment “i open Court.” 

Nor, is it aided by the entry upon the docket ; (admit- 
ting that the entry can be called in aid,) for the entry.is, 
that the deed was proven, and “her private examination 
taken in open Court.” It is not stated, by whom the ex- 
amination was taken, and for aught that appears, the 
husband was present. 

We are of opinion, that the deed was not valid to pass 
the title of Lydia Cook. 

The judgment must, therefore, be reversed, and a judg- 
ment be entered for the plaintiff, according to the verdict. 








Pea Contam. Judgment accordingly. 


THE STATE cs. EDWIN ROBBINS. 


In an indictment for selling to a slave in the night time, it is not necessary to 
megative an order of the owner or manager, the offence having been com- 
mitted in the night time. 

la such an indictment, the slave is sufficiently identified by his name; 2 
farther description, by giving the name of the owner, is not necessary. 

The case of The State y. Miller, 7 Ire. 725, cited and approved. 


Appeal from the Superior Court of Law of Edgecombe 
County, at the Spring Term 1849, his Honor Judge Sxrr- 
TLE presiding. 

The defendant was tried and convicted upon the fol- 
lowing indictment, to-wit : 
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“Strate or Norra C Superior Court of Law, 
—* Edgecombe a Pall Term, 1848, 
‘ «The jurors for the State, upon their oath, present, that 
Edwin Robbins, a licensed retailer of spirituous liquor, 1 
a measure less than a quart, late of the County aft 
at and in said County, on the first day of September in the 
year eighteen hundred and forty-eight, and in the night 
time of said day, between the hours of sunset thereof and 
sunrise of the day next ensuing, to a slave, named Samp- 
son, one pint of spirituous liquor unlawfully did sell and 
deliver, to the common nuisance of the good citizens of 
the State, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of 
the State. 
(Signed,) MOORE, Atto. Gen’l. 


On motion of the defendant, the judgment was arrested, 
and the Attorney General appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Pearson, J. There is no ground, upon which the jadg- 
ment ought to be arrested. On the contrary, the Attor- 
rey General has framed an indictment, unencumbered by 
useless words; which, from its brevity and — 
may well be adopted as a precedent. 

The averment, that the defendant “unlawfally did'sell 
and deliver” to the slave, would not be supported’ by 
proof of a sale and delivery to the slave as the agent’and 
for and on account of his owner ; nor is it necessary "to 
negative an order of the owner or manager, the offence 
having been committed in the night time. State v. Miller, 
7 Ired. 725, decides both points. 

The slave is sufficiently described by his namé,”°A 
further description, by giving the name of the owner, is 





SUPREME COURT. 


State v. Satterfield. 








not necessary. The law only requires “certainty to a 
certain intent in general” in indictments for this offence. 

The Court below erred in arresting the — 
There must be a judgment for the State. 


Per Curiam. Ordered to be certified accordingly. 


* 


THE STATE TO THE USE OF WILLIS F. REDDICK vs. GEORGE 
W. B. SATTERFIELD. 


An infant, being entitled to a sum of money arising from the sale of a tract 
of land, sold under a decree of a Court of Equity, and the same having been 
received by her guardian, conveyed it by a deed of trust to her separate use, 
and if she died without leaving a child, to her intended husband. She 
married and died under age and without a child. Held, that in a Coart of 
Law, at least, ber personal representative was entitled to recover the money 
so received by the guardian. 


Appeal from the Superior Court of Law. of Gates 
County, at the Spring Term 1849, his Honor Judge Maniy 


This was an action of debt on a guardian bond. Sarah 
Ann Hunter, the intestate of the plaintiff, and the ward 
of the defendant, in 1847, before her marriage, executed 
a deed, conveying all her estate, among other things the 
proceeds of the sale of a tract of land, sold under the de- 
cree of the Court of Equity for partition, which was in 
the hands of the defendant, her guardian, to a trustee for 
her separate use, and if she died without a child living at 
her death, then to the use of her contemplated husband, 
one Willis F. Riddick. 
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_ The intestate intermarried with the said Riddick, andhad 
a child born alive, but it died before the intestate. Atthe - 
- date of the deed and at the time of her marriage, the in- 
testate was about sixteen years of age. She died at the 
age of eighteen. . 

The breach assigned was a refusal to pay the amount 
of about $1000, the sum received by the defendant, as 
guardian, together with interest thereon from the 19th of 
May, 1840; at which time, the defendant, as guardian, 
had received the said amount, being his ward’s share of 
the land, sold under the decree of the Court of Equity, for 
_ partition. . 

_ _ His Honor was of opinion, that the plaintiff could only 
recover the interest upon the sum received by the defen- 
dant, as guardian ; and a verdict and judgment were en“ 
tered for the plaintiff for the penalty of the bond, to be 
discharged by the payment of the sum of $549, which 
was the interest upon the sum received by the defendant. 


Heath, for the plaintiff. 
No counsel for the defendant. 








Pearson, J. We think his Honor was mistaken in the 
view, which he took of the case. Admit that the deed of 
the intestate ‘was void by reason of her infancy, his Hi 
seems to have been under the impression, that the 
was to be treated as land, and that the plaintiff, as, per- 
sonal representative, could only recover the profits or, in- 
terest up to the time of the death of the intestate, which, 
we presume, he considered was for the benefit of the hus, 
band, but that the principal belonged to the heirs at law. 

Without deciding how the rights of the parties may be 
considered in a Court of Equity, we are of opinion, that 
in a Court of Law, the defendant, having received money 
belonging to his ward, was, after her death, bound to, pay 
it over to her personal representative; and that his re- 
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fusal to do so was a clear breach of the bond te Re 


amount of principal and interest. 
The judgment must be set aside and a venire de novo 


issued. 








Per —* Adadgment accordingly. 


THE STATE vs. JOSEPH BOGUE & AL. 


Where several persons are indicted for a trespass, it is not a matier of right 
for any of the defendants to insist, on the trial, that the jury should be re- 
quired Lo pass upon the guilt or innocence of any of the others, before they 
pass upon the whole. This is a matter of discretion in the presiding Judge 
—a discretion rarely, if ever, used, except in eases, where there is no ori · 
dence against a part of the defendants, or where the Court is satisfied, that 
persons are made defendants, to prevent their being examined in the case. 

From the exercise of a discretionary power in the Court, no appeal lies. — 


Appeal from the Superior Court ef Law of Perquimans 
County, at the Spring Term 1849, his Honor Judge Manty 
presiding. 

The defendants were indicted for a forcible trespass in 
entering the yard of the prosecutor, and there shooting 
his dog. The prosecutor and his family, and a man by 
the name of Crothers, were present, and the latter was a 
witness for the State and examined before the jary. It 
was proved, that the three first named defendants came 
up first, and together entered the yard, and the three last 
came up together, soon after the entry was made, and 
stood while the dog was killed—one of them being the 
son of the first named defendant. Upon the closing of its 
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ease by the State, the defendants’ counsel moved ‘the 
Court to direct the jury to pass upon the eases of the last 
named defendants, in order that the others might have the 
benefit of their testimony. 

This was refused by the Court, and the case, being sub- 
mitted to the jury as to all the defendants, they returned 
a verdiet of guilty, as to the two, first, and not guilty, as 
to the others. Judgment and appeal. 


) General, for the State. 
No counsel for the defendants.. 








Nasu, J. The error complained of, was in the refusal 
of the presiding Judge, to direct the jury to pass upon the 
case as required. The separation of the cases, after the 
jury was charged, was not a matter of right, as claimed 
by the defendants, but entirely one of discretion in the 


Judge—a discretion rarely, if ever, used, except in cases 
where there is no evidence against a part of the defen- 
dants, or where the Court is satisfied, that persons are 
made defendants te prevent their being examined in the | 
ease. An instance of this is, where the proseoutor.in- 
cludes in the prosecution unnecessarily all the persons, 
who were present, thereby cutting off from the accused 
every chance of bringing the truth of the transaction fully 
before the Court and jury. But even in that case, the 
Court will move with great caution in allowing the favor, 
and only for the purposes of justice. A prosecutor is not 
compelled to leave out any person he may honestly be- 
lieve to be a party in a joint trespass, in order that he ma 
be used by the other defendants ; and, on the other 

if he give no evidence against any particular person, bo 
included, the Court may, in its discretion, direct the jury 
to "pass upon his case; but even then, it is a matter’ of 
sound discretion. Tidd’s Pr. 861, Peake’s Ev. 5th edition, 
148, and Ist Phil. Ev. 6th edition, 68. It has been’ re- 
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peatedly ruled by this Court,-that with jadgments.of the 
Superior Court, resting on discretion, we cannot interfere. 
But, in this case, we think there was not only some evi- 
dence against the defendants, in whose. favor * motion 
was made, but strong evidence. La 








Per Curiam. Judgment affirmed. . 


DEN ON DEMISE OF JOHN W. JOHNSON vs. WILLIS BRADLEY. 


A., being tenant by the curtesy, sells land belonging to his wife, by deed of 
bargain and sale, in fee, with general warranty. Held, that the right of 
the heir of the wife tothe land was not rebutted by the warranty. 


_ Appeal from the Superior Court of Law of Edgecombe 

County, at the Fall Term 1848, his Honor Judge Dick 
presiding. 

The action is for an undivided moiety of the premises 
described in the declaration. 

On the trial] the case was agreed as follows. Theland 
descended in fee from John Williams to his two daughters 
Martha and Sally. Aaron Johnson purchased the share 
of Martha, and took a deed to himself in fee. He also 
married Sally and they had issue, the lessor of the plain- 
tiff; and then the said Aaron, being in possession, sold 
the whole tract to the defendant, and conveyed it to him 
by a deed of bargain and sale, in fee, with general war- 
ranty. Sally, the wife, subsequently died; and Aaron 
by amother marriage afterwards had several children, 
and died intestate in 1846. Land descended from him to 
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his children ; of which the share of the lessor of the plains 
tiff was of the value of $175. ‘The lessor of the plaintiff 
also received a distributive share of his father’s personal 
estate to the amount of $300. The price and value of 
one moiety of the land purehased by the defendant: was 
$200. In November 1847, the lessor of the plaintiff de- 
manded of thedefendant to be let into possession of a 
moiety of the land, as a tenant in common with him ; but 
the defendant, claiming the whole tract as his own. in 
severalty, refused to admit the lessor of the plaintiff into 
a share of the premises ; and then this action was brought. 
The Court was of opinion for the plaintiff, and, from.a 
judgment accordingly, the defendant appealed. 








B. F. Moore, for the plaintiff. 
No counsel for the defendant. 


Rurri, C.J. Were the case to be governed. by the 
Statute of Gloucester, it would seem to be for the plain- 
tiff. For, by that act, the warranty of tenant by the curs 
tesy bars the heir from recovery of the mother’s land, on- 
ly dion cenotn-inifen-simmple-denmnad —⸗ 
gard being had tothe value. Of course, that excludes all 
notice of the personalty, which came to the son from the 
father’s estate. - And, as to the realty, Lord Coxe lays it 
down, that, to constitute a bar, “assets” must at the time 
of descent, be of equal value with the premises warranted, 
or more; Co. Lit. 374: which is not the case here. —* 
that point is not to be considered at this day, as 
statute 6 Ed. 1, ch. 1, is superseded by the —B ot 
consistent &ct of 4 Anne.,ch. 16, sec. 21, which covers the 
whole ground. Indeed, in our Revisal, the Statute of 
Gloucester is omitted, and that of Anne alone re-enacted. 
No regard is had in it to assets. It enacts generally, that 
all warranties by a tenant for life shall be void, as against 
any person in reversion or remainder ; and that all col- 
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lateral warranties by any ancestor, not having an estate 
of inheritance in possession, shall be void against his heirs. 
Rev. St. Ch. 43, Sec. 8. That is an express provision for 
the case before us; and, certainly, it promotes the justice 
due to all persons concerned. ‘The statute avoids the 
warranties mentioned in it, as warranties, properly and 
technically speaking ; that is, as real contracts of the an- 
cestor, which rebut the heir or on whieh he may be 
veached ; and it has no other effect. That is obvious, 
‘when it is noted, that those warranties are not absolutely 
void, but only against the reversioner, remainder man, or 
heir, claiming the land; and, therefore, that they are 
valid, as covenants, on which damages may be recovered, 
against the covenantor himself and his executors. It fol- 
dows thence, that, as such eovenants, they woukd bind the 
heir also to answer in damages for their breach, to the 
extent of assets descended. But, then, all the heirs would 
be‘equally and together liable ; which would be just and 
equitable, instead of throwing the whole loss—at least, at _ 
law—on one of the heirs, by rebutting him from the -re- 
covery of his mother’s land, as is attempted here. The 
statute works no hardship on the purchaser, as it leaves 
him an adequate redress in a personal action on the cove- 
nant; and it deals impartially between the eovenantor’s 
children by drawing the compensation for the breach of 
eovenant from a fund, in which they are all equally in- 
terested, either as next of kin or heirs at law of the father 
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Pex Contam. Judgment affirmed. 
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Where a deed is absolute on ite face yet i lege bt wa on cn 


trust for the donor, with iatent to 
ary te tachhan Was existence of such trust. But where a deed, made 
‘without consideration by a debtor, expresses on its face that it is made for 
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fraudulent as a creditor 
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donor’s death, is answerable as exeeutor de son tort. — wt 
Teme —— en eee ine 
—— the Superior Court: of —— ame 
— — 1849, his ———— 
WEIL. presiding vwe ino 
{This isan action of debt —— — 
against the defendant, as executor of Isham Davis de- 
ceased, on a bond given by him and Edmund MecLiadea 
for $100, dated’ March 13th, 1839, and payable one. day 
after date. — — rt and re — 
ecutor. | chen): eget 
‘In’support of the first plea the defendant — 
dence a warrant issued by a jastice of the peace on the 
14th of June, 1841, against Edmuad MecLindon and the 
present defendant, as executor of Isham Davis, deceased, 
te be on a bond for $100: that it was returned 
“executed” by the constable; and that the magistrate 
gave a judgment thereon in the following words: July 
10th, 1841. Judgment against the principal, Edmund 
MeLindon, for $81 with interest from,” dc. The.defen- 
dant also called the magistrate, who gave the jadgment, 
asa witness. But he stated, that he had no recollection 
of what took place.at the trial, as to the defendant.. The 
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Phe presiding Judge refused so 
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property of the father was fraudulent in law, and that, 
consequently, the plaintiff was entitled to recover. Ver- 
dict and judgment for the plaintiff, and the defendant ap- 
pealed. 


Ashe, for the plaintiff. 
Strange, for the defendant. 








Rorrim, C. J. There does not appear to be error in 
the opinion given by his Honor on either point. 
Whatever may have been the intention of the magis‘rate 
at the time, it is certain that the judgment, as expressed, 
does not purport to be a determination between the plain- 
tiff and the present defendant. Even if the defendant 
could be aided by evidence dehors the judgment, the wit- 
ness, produced by him and examined, apparently without 
objection, gave none, which could affeet the case. In- 
deed, the defendant seems to have failed to give evidence 
even to the essential point, that the bond, on which the 
former warrant was brought, is the same now sued on. 
Whether the defendant be answerable as executor de 
son tort, was correctly made to depend on the question, 
whether the conveyance, under which he took and holds 
the personalty, be fraudulent against the plaintiff, as a 
creditor of the father ; for, that is the only way in which 
the creditor can, after the death of his debtor, reach 
chattels fraudulently conveyed by the debtor. Therefore, 
it has been long settled, that the creditor shall have this 
action against a fraudulent donee. We hold that. con- 
veyance to be undoubtedly fraudulent, and that it was the 
duty of the presiding Judge so to pronounce it. A deed 
is declared by the law to be fraudulent and void, which 
is made with intent to defeat a creditor, or to hinder him, 
or delay him. Generally speaking, a deed made by one 
person to another simply and absolutely, is, prima facie, 
to be taken as bona fide and made upon due consideration, 
46 
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as expressed in the deed, and for the benefit of the person 
to whom it is made. But, if it was not, in fact, made for 
the benefit of that person, but for that of the maker of the 
deed, or, without any valuable consideration, for the bene- 
fit of some member of his family, it is obviously unjust 
and fraudulent, if, thereby, a creditor, existing at the time, 
is prevented or delayed from obtaining satisfaction of his 
debt by process of execution. Ordinarily, the benefit in- 
tended for the donor and his family is not expressed in the 
deed, but rests in a secret confidence or trust ; and the 
reason is, that their interest may be concealed and the 
creditor thus deprived of evidence of its existence. In 
such cases the creditor is compelled to have recourse to 
such extraneous proof as he can make of the secret trust 
for the donor ; and, of course, the question, thus depend- 
ing upon proof by witnesses, must be left tothe jury. 
But it is, then, only left to them as to the existence of the 
supposed trust, and not to the effect of it. For, if the 
jury find that the deed was not truly made for the benefit 
of the donee, as it purports to havs been, but for that of 
the donor or his family, it is a matter of law, that it is 
fraudulent, and the Court is bound so to tell the jury. 
For, if the deed stand, the creditor cannot take the pro- 
perty upon execution, although his debtor have the whole 
benefit of it ; and, therefore, he could not have any mo- 
tive for thus parting with the legal title, but to ereate an 
impediment to the creditor. The case then plainly falls 
within the very definition of fraud. When. however, the 
parties do not even conceal the trust, but set it out in the 
deed itself, there is nothing to be left tothe jury. The 
deeds speaks plainly the fact, which in the other case 
was a subject of enquiry for the jury. and on the finding 
of which the instruction followed, that the deed was 
fraudulent within the statute; and when the deed thus 
discloses the trust, it is alike the province and the duty of 
the Judge to declare that in law it is fraudulent. Gregory 
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v. Perkins, 4 Ire. 50. It was said, indeed, at the bar, that 
the defendant had no bad intent in accepting this con- 
veyance, but, on the contrary, the pious and benevolent one 
of obeying and serving his parents ; and, therefore, that 
he ought not to be branded with fraud, but his conduct 
left to the charitable construction of a jury. But that ar- 
gument is founded on a misconception of the nature of 
fraud in the eye of the law. It is very certain that, in 
many cases, that, which is deemed a fraud in law, is per- 
petrated upon motives much less base than it is in others ; 
and the present may be stated as an example of conduct 
the least criminal in a moral point of view, among cases 
of the kind. Still, it is illegal, and a prejudice to honest 
creditors, and to that extent, at least,immoral. For, it is 
a contrivance, which, if successful, would protect the pro- 
perty from being reached by execution at law, although 
the owner of the legal title took no beneficial intérest in 
the property, but the whole was secured tothe debtor. I¢ 
is true, that by the Act of 1812, such trusts may be sold on 
execution. Yet it may be a serious question, whether the 
deed is not in all cases to be viewed as fraudulent, when 
the trust declared is for the maker himself, although the 
judgment and sale under execution be in the debtor’s life- 
time, as the purchaser may be embarrassed in equity by 
accounts between the trustee and his cestui que trust. 
But, however that may be, it seems certain, that it may 
be so treated when the debtor is dead before judgment. 
For, after the debtor’s death, the only way in which the 
debtor’s property can be reached, is by treating the trustee 
in possession as executor de son tort ; because in no other 
way can a judgment be obtained establishing the debt, 
and authorising process against the property, as that of 
the deceased debtor. So that, unless it can be reached 
in that way, upon the ground of the fraud, the creditor 
would be without any remedy at law in such case. 
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It was further contended for the defendant, that the 
Act of 1840, ch. 28, sec. 4, restrains the Court from pro- 
nouncing the deed fraudulent in law, and that in all cases 
the question is to be left, as one of actual intent, to the 
jury. But that is only so, when the doror is not indebted 
at the time of the conveyance, or retains property suffi- 
cient and available for the satisfaction of all the creditors 
he then had. When sufficient property is thus retained, 
then the intent, as a matter of fact, is for the jury as to 
the creditors, as itis in all cases, by the second section, 
as to purchasers. But here the debt had been previously 
contracted, and the case states that the donor had no pro- 
perty, real or personal, but that conveyed tothe son. The 
conveyances therefore cannot but be fraudulent under 
those circumstances. 


Pea Curiam. Judgment affirmed. 


WALTER BURNES vs. BENJAMIN ALLEN. 


A promise, made after a covenant, is merged, upon the same ground that a 
promise, made before, is merged, when the promise and the covenant are 
precisely the same, because the covenant, being a deed, is the surest and 
highest evidence. 

The case of Wilson v. Murphy,3 Dev. 352, cited and approved. 

Appeal from the Superior Court of Law of Anson 
County, at the Spring Term 1849, his Honor Judge Ca.p- 
WELL presiding. 

This is an action of assumpsit. In 1839, the plaintiff 
purchased of the defendant a tract of land, and the de- 
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fendant executed a deed with a covenant of general war- 
ranty. Upon a survey, afterwards made, it was found 
that twenty-two and a half acres of the land were covered 
by the plaintiff’s title, and sixteen acres by the title of 
one Parker. All the promises are barred by the statute . 
of limitations, except that proven by the testimony of one 
Tarner. He swore, that in March 1843, he heard a con- 
versation between the plaintiff and defendant, in relation 
to the land, when the defendant said : “he did not wish to 
be sued, he was willing to do what was right, and would 
be up, on a certain day, to see the plaintiff and settle 
with him.” 

His Honor charged, “that the plaintiff had a cause of 
action upon the covenant, and, if the jury believed from 
the testimony of Turner, that the defendant promised to 
pay the plaintiff for the land, as to which the title was 
defective, because of forbearance to sue until a given day, 





the plaintiff was entitled to recover in this action, and 
was not obliged to sue on the covenant.” 

A verdict was rendered for the plaintiff and from the 
judgment thereon the defendant-appealed. 


Winston, for the plaintiff. 
Strange and Iredell, for the defendant. 


Pearsox, J. We think his Honorerred. Admit there 
was a cause of action upon the covenant; admit also, 
that to “settle with him” meant to pay the value of the 
land, as to which the title was defective, (about both of 
which propositions we have serious doubts ;) this was a 
promise to do precisely what the covenant bound him to 
do. A promise, made after a covenant, is » upon 
the same ground, that a promise, made before, is merged, 
when the promise and the covenant are precisely the 
same ; because the covenant, being a deed, is the surest 
and highest evidence. 
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An obligor promises the obligee to pay the amount of 
a bond, if the obligee will forbear to sue. No action lies 
upon the promise, because it is merged in the bond, being 
a promise to-do precisely the same thing, which his bond 
obliges him to do. 

In Wilson v. Murphy, 8 Dev. 352, there was a covenant 
in the lease, that the lessor would pay for all the neces- 
sary rails made.and put on the fence, at the price of fifty 
cents per hundred. The parties had a settlement, ascer- 
tained the number of rails, and the amount due for them, 
at fifty cents per hundred, and the defendant (the lessor) 
promised to pay the amount. In an action on the promise, 
it was decided against the plaintiff, because the action 
ought to have been on the covenant; and the opinion 
s‘ates, that no case can be found, in which, the performance 
of a daty being secured by deed, and the deed remaining 
in full force, an action was maintained upon a promise to 
perform the duty ; for. precisely the same evidence will 
support both actions, and for the certainty of the contract, 
the specialty ought to be taken rather than the verbal 
agreement. No action will lie on a promise merged in 
the existing deed, for the same reason, that it will not lie 
on a promise merged in a deed or judgment subsequently 
taken for the same debt. 

It is true, in this case, there was a new consideration, 
the forbearance ; but there was already a sufficient con- 
sideration, and the new consideration was merely sur- 
plusage, unless the promise was to do a thing, not already 
provided for by the covenant—as if the amount of damage 
had been fixed at a certain sum, to be paid at a certain 
time ; in which case the promise would have been to do 
a thing not precisely provided for by the deed. In the 
case of Wilson v. Murphy, if the covenant had been to 
pay for the necessary rails, no price being fixed, and the 
parties had agreed upon the number and price, an action 
would have been maintainable upon the promise, for the 
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promise fixed the price, which was not provided for by 
the covenant. ' 

In this case, the promise is to do “what is right and to 
settle.” Nothing is fixed. All is, left precisely, as. pro- 
vided for by the general words of the covenant. 


Per Curiam. A venire de novo awarded. 


WILLIM SNOWDEN & WIFE vs. WILLIAM F. BANKS, EX’OR. 


A. bequeathed a negro woman to his daughter, and afterwards sold her, and 
kept the amount received from the sale, as alleged by the petition, to be 
given to the daughter, in lieu of the negro sold ; but he made no alteration 
in his will. Held, on demurrer te the petition, thatthe daughter had ne 
right to the price of the negro. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term 1849, his Honor Judge Manux 
presiding. 

This was a petition filed originally in the County Court 
and carried by appeal to the Superior Court, in which 
the facts were alleged as follows. 

Richard Wadkins bequeathed to his danghter, Mrs. 
Snowden, a negro woman, named Ary ; and then, in his 
life time, he sold her for the sum of $325. This is a suit 
brought by the daughter against the executor for the $325; 
and the petition states, that the testator sold the negro 
“for some good and sufficient cause, and not for the pur- 
pose of defeating the interest of the plaintiff in the same, 
and that he kept the said sum of $325 in his possession 
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and did not dispose thereof, but intended it should be 
given to the plaintiff under his will, in the-place of the 
woman Ary.” Upon demurrer, the petition was dismissed, 
and the plaintiff appealed. 


No counsel for the plaintiffs. 
Heath, for the defendant. 


Rurrm, C. J. The gift is specific of a particular negro 
by name. Of course, if the testator had no such negro, 
the gift would necessarily fail. It is equally well settled, 
that, if he had the thing at the making of the will, and it 
be afterwards destroyed, or disposed of by the testator, 
the legacy likewise fails by what is called an ademption. 
There is in neither case any thing to answer the descrip- 
tion in the will; and therefore the will passes nothing. 
It is said, indeed, that this testator kept the identical 
money got for the negro, and irtended the daughter to 
have that, instead of the negro. That is very probable ; 
but, if it were true, the testator never put that intention 
into the will, so as to become a part of it, and enable the 
plaintiff to make this claim under a testamentary dispo- 
sition—as she must do inthis suit. It is impossible, that, 
under the gift of a specific negro, a sum of money can 
pass; and therefore no intention to that effect can be 
averred against the express words of the will. 


Per Curtam. Decree affirmed with costs. 
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THE STATE ve. WILLIAM W. MeCAULESS AND AUGUSTUS 
MARTIN. 


The gist of the offence of forcible trespass isa high handed invasion of the 
possession of another, he being present—title is not drawn in question. 
If two are in the same house, the law adjudges the possession in him, who has 
title ; but not so, as, by relation back, to make the other guilty of a forcible 

trenpass, when the entry was without foree. 

Where there are two counts in an indictment, one good and the other defee- 
tive, and there is a general verdict against the defendants, the judgment 
will be presumed to have been given upon the good count alone. But 
when both counts are good and the Court gives erroneous instructions to the 
jury as to one of the counts, it is presumed that the judgment was given 
upon both counts, and a venire de novo will be awarded. 


Appeal from the Superior Court of Law of Surry 
County, at the Spring Term 1849, his Honor Judge Extis 
presiding. 

The indictment contains two counts : one, for a forcible 
trespass into the house of the prosecutor ; the other for 
an assault and battery. 

In March 1847, the prosecutor let the house and field to 
one Mitchell to make a crop. Mitchell transferred his 
interest in the premises to Mrs. Mitchell, his mother, who 
took possession and lived in the house until November 
1847, when she let the premises to the defendant Mc- 
Cauless, for the balance of the year. 

The prosecutor, on the night before the alleged tres- 
pass, went to the house, while Mrs. Mitchell was still 
living in it, and entered, but without force, and slept there 
on a bed, which he carried there for the purpose. Inthe 
morning, being the 1st day of November, he went off, an- 
nouncing his intention to go and get other household pro- 
perty and bring it to the house. While he was gone, the 
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‘defendants came and entered with the permission of Mrs. 
Mitchell. The prosecutor returned and came into the 
house. In a short time his sons arrived with his house- 
hold property, and were in the act of bringing it into the 
house, when the defendants objected, and tried to prevent 
it by shutting the door. This was opposed by the prose- 
entor, and a fight ensued between the prosecutor and the 
defendants. | 

His Honor instructed the jury, that Mitchell, and those 
‘claiming under him, were not entitled to the premises for 
the entire year, but only up to the usual time for making 
and gathering a crop, and, if that time had expired when 
the prosecutor entered, his entry was lawful, and the de- 
fendants, according to the evidence, were guilty of a 
forcible trespass, notwithstanding they had entered the 
house, while the prosecutor was absent, with the permis- 
sion of Mrs. Mitchell, and claiming under her. 

The defendants were found guilty on both counts. 
Motion for a new trial was refused; judgment for the 
State, and the defendants appealed. 


Attorney General, for the State. 
No counsel for the defendants. 


Pearson, J. The gist of the offence of forcible trespass 
isa high handed invasion of the actual possession of 
another, he being present—title is not drawn in question. 
According to the evidence in this case, Mrs Mitchell 
was, on the morning of the first of November, in posses- 

‘sion ofthe house. The defendants entered with her per- 
mission and acquired the possession from her, in the ab- 
sence of the prosecutor, and, although he came afterwards 
and entered into the house, and the defendants there op- 
posed his bringing in his household goods, it did not make 
them guilty of a forcible trespass. It may be they were 
guilty of a forcible detainer. 
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If two are in the same house, the law adjudges the pos- 
session in him, who has title ; but not so, as, by relation 
back, to make the other guilty of a forcible trespass, when 
the entry was without force. 

We think his Honor erred in the instructions givem 

It is insisted, that the defendants, being properly con- 
victed upon the second count, that will sustain the jadg- 
ment, notwithstanding the error in the charge in reference 
to the first count, It is true, when one count in an indict- 
ment is defective, and another count is good, ard there is 
a general verdict, a motion in arrest cannot be sustained ; 
for, the good count warrants the judgment, and, although 
the punishment is discretionary, the judgment is presumed 
to have been given upon the good count. 

In this case, both counts are good. There was error in 
the instruction given on one of the counts, by reason 
whereof the defendants were improperly convicted upon 
that count, and are entitled to a venire de novo ; for; as 
his Honor thought the conviction was ‘proper on both 
counts, and both counts are good, we must presume, that 
the amount of the fine imposed was fixed on, in reference 
to both counts; whereas, if the defendants had. been ac- 
quitted upon the first count, as they should have been in 
our opinion, the punishment would have been imposed, in 
reference to the last count only, which was much the 
less aggravated offence. Indeed, the attention of the 
Court and jury seems to have been directed exclusively to 
the first count; and the Court believing, that, according 
to the evidence, the defendants were guilty upon that 
count, it made no difference how the jury found upon the 
second count, which was included in the first. 


Per Curiam. Let there be a venire de novo, 
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THE STATE vs. PLEASANT BLACK & &L. 


Under the statute against gaming, Rev. Stat. ch 34, sec. 69, the place of 
gaming and the plaee of retailing must be the same house, or, at the least, 
parts of the same establishment. “The premises” mean those places only, 
which are oeeupied by the retailer with the house ia which he retails, as 
one whole. 


Appeal from the Superior Court of Law of Reckingham 
County, at the Spring Term 1849, his Honor Judge Dick 
presiding. 

Pleasant Black and four others were indicted for play- 
ing at cards together and betting money thereon, in a 
house situate on premises occupied by Marshall S. Black, 


in which he retailed spirituous liquors. 

On the trial, the evidence was, that the defendant Plea- 
sant Black owned two adjoining lots in the village of 
Madison, Nos. 28 and 29, fronting on the same street. 
He occupied both as one tenement: his dwelling house 
being on one of them, and on the other a store or shop, 
situate on the street on front, and a barn and stables, 
situate on the back lines. He let the shop to Marshall 
S. Black, who retailed merchandise and spirituous liquors 
therein, and who was also to have the privilege of a place 
near the shop for laying his fire wood. But Pleasant 
Black continued to occupy all the other parts of both of 
the lots as he had done before, including the barn and 
stables; and the gaming, charged in the indictment, was 
in the barn. 

The counsel! for the defendants moved the Court to in- 
struct the jury, that if Marshall S. Black had no power 
or control over the barn, in which the gaming took place, 
the defendants were not guilty. But the Court refused 
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to give that instruction, and directed the jury, “that under 
the Act of Assembly, the defendants were guilty, if they 
played in a house situate on the prentises, on which the 
retail shop stood.” 

The defendants were — convicted, and after 
sentence they appealed. 


_ Attorney General, for the State. 
Morehead, for the defendants. . 


Rurrix, C. J. The statute makes it a misdemeanor to 
game at cards “in a house where spirituous liquor: are 
retailed, or in any out-house attached thereto, or any part 
of the premises occupied with such house.” Rev, St. ch. 
34, sec. 69. The next section makes the retailer indict- 
able for suffering such gaming in his house or any part of 
his premises. This language renders it perfectly clear, 


that the place of retailing and the place of gaming must 
be the same house, or, at the least, parts of the same es- 
tablishment. “The premises” mean those places only, 
which are occupied by the retailer with the house in 
which he retails, as one whole. They cannot include a 
place not occupied by him, nor even let to him. It is 
nothing, that the two places of retailing and gaming were 
once occupied together by some one, as parts of the same 
premises ; for, if severed and occupied by different per- 
sons, when the gaming occurred, they were then not the 
same premises. That was the case here. The lessee’s 
rights were restricted to the shop itself, with only the 
liberty of laying fire-wood near it; and the residue of 
both lots was occupied by Pleasant Black in severalty. 
Suppose he had leased the barn and stables toa third 
person. Clearly, each lessee would occupy his share in 
severalty; and it would be the same, as if he had sold 
and conveyed to each lessee his own particular premises 
in fee. The one would not be liable to be indicted for 
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gaming on the premises of the other ; and, of course, per- 
sons gaming on one parcel, on which spirits were not ree . 
tailed, would not be within the statute, although retailing 
was carried on upon the other. The case is the same, 
when the owner continued in possession of those parts. of 
the lots, which he had not leased. They were his pre- 
mises and not the lessee’s. The barn could not be laid as. 
Marshall S. Black’s, in an indictment for burglary or 
arson. Indeed, the instruction assumed that he had no 
control over it ; and it follows, necessarily, that it could 
not be a part of the premises occupied by him. 

The judgment was therefore erroneous, and'there must 
be a venire de novo. 


Per Curiam. Ordered to be certified accordingly. 


JOHN G. SUTTON vs. HARDY ROBESON. 


An offer to compomisce is not evidence to charge the party on the original 
cause of action. But a concluded agreement of compromise must, in its 
nature, be as obligatory, in all respects, as any other, and either party may 
use it, whenever its stipulations or statements of facts become material evi- 
deace for him. 


Appeal from the Superior Court of Law of Bladen 
County, at the Spring Term 1849, his Honor Judge Ca.p- 
WELL presiding. 

This is an action of debt on a former judgment, brought 
against the executor of Henry Robeson, deceased. Plea, 
payment by the testator. 
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On the trial, the defendant gave evidence, tending to 
prove that the testator had paid the jadgment. In order 
to rebut that inference, the plaintiff offered in evidence, 
a written instrument, signed and sealed by the defendant» 
in the following words: 

“Whereas there are several suits now pending i in the 
Superior Court of law of Bladen County, wherein. John 
G. Sutton is plaintiff and 1am defendant, and the same 
have been settled between the said Sutton and myself : 
This may certify, that in consideration that the said Sut- 
ton will not attempt to receive the full amounts claimed 
by him in the said suits, I hereby agree with the said 
Sutton, that, in all the said suits, judgments for seven 
eighths of the amounts or sums claimed by said Sutton 
may be entered against.me and for all costs; and the 
said Sutton agrees, that the said judgments for seven 
eighths shall be in full discharge of the whole amounts 
claimed.” 

To the admissibility of the instrument the defendant 
objected on several grounds. First, because, at a former 
term the plaintiff obtained a rule on the defendant to 
show cause why judgment should not be entered in this 
suit according to the agreement, and the same was after- 
wards discharged: which he contended was an adjudica- 
tion against the validity of the said agreement. Second- 
ly, that the agreement was obtained by fraud, and, if in- 
troduced, it would involve the trial of a collateral issue 
on that question. Thirdly, that it was a distinct cause 
for another action. The Court rejected the evidence, and 
a verdict was given for the defendant; and after judg. 
ment the plaintiff appealed. 


Strange, for the plaintiff. 
» D. Reid, for the defendant. 


Rurrix,C. J. The Court is of opinion, that the evidence 
was admissible. It was relevant to the issue, as an 
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agreement to pay part of a debt affords some presump- 
tion, that the party had not before paid it in full; and it 
was for the jury to judge of the force of the presumption, 
according to the situation of the parties, the evidence of 
actual payment, and the circumstances attending the exe- 
cution of the agreement. The objections taken to its re- 
ception, at the trial, are entirely insufficient. It was very 
proper to discharge the rule for judgment, which the 
plaintiff had obtained, because the Court could not en- 
force the agreement in that way, against the will of the 
defendant. But that was not res judica/a, that the agree- 
ment was not the deed of the defendant, or not duly exe- 
cuted. Indeed the ground for refusing the summary re- 
dress may have been, and probably was, that the Court 
ought not fo determine those questions of fact, but leave 
the parties to a remedy, in which issues on them could Le 
taken to the country. 

We are somewhat at a loss to understand the second 
objection, in reference to a supposed collateral issue upon 
the mode of obtaining the agreement. We take it for 
granted, that the Court did not reject the agreement. upon 
evidence that it was not fairly obtained; because that 
assumes, that its execution was proved and that it was 
impeached by other evidence ; in which case the question 
was for the jury exclusively, as in every case, which in- 
volves the validity of an instrument, whether it be a deed 
on non est factum pleaded, or an acquittance offered as 
evidence in support of the plea of payment. We guppose, 
therefore, that the defendant founded his objection on his 
allegation, that a fraud had been practised on him in get- 
ting the instrument, and that the Court thought it best to 
exclude the agreement, because, if admitted, it would give 
rise to a controversy, or a collateral issue as it was called, 
on the truth of that allegation. But that is manifestly 
no reason for not receiving the paper, since that contro- 
versy arises in every case of a receipt offered or an ac- 
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knowledgment of indebtedness, as the party offering them 
must prove them in the first instance, and it is, of course, 
vpen to the other party to offer opposing evidence, and 
the jury must decide, under the direction of the Court, 
upon matters of law, upon the fact and sufficiency of the 
agreement. 

There is as little in the third objection. For there is 
nothing inconsistent in having two securities for the same 
debt; and when one is given long after the other, it is 
evidence to a jury, that the debt was not paid before it 
was given, and that the first security is still subsisting. 

The counsel for the defendant in this Court, indeed, 
yielded those objections, and took another: that the 
agreement was one of compromise, and therefore was not 
admissible. But we find no such rule of evidence. It>is 
true, that an offer to do something by way of compromise 
is not evidence to charge the party on the original cause 
of action ; for it is but‘ a proposal of a peace offering, 
which was not accepted, and therefore ought not to bind 
or in any degree prejudice the proposer. But when the 
parties admit distinctly certain facts to be true, or where, 
instead of an unaccepted offer of compromise, there be an 
express and final agreement upon the matter, there is no 
reason, why either party should not be at liberty to in- 
sist on such admission or agreement, whenever it may 
serve his interest, as on any other admissions or agree- 
ments. The argument, which would exclude it as evi- 
dence here, would equally affect it in an action on the 
agreement; and yet it is one of the considerations of 
agreements most favored in law, that it was the come 
promise of doubtful rights. A concluded agreement of 
compromise must, in its nature, be as obligatory, in all 
respects, as any other, and either party may use it, when- 
ever its stipulations or statements of fact become material 
evidence for him. Such seems to us to be the good sense 
which should determine the rule on this subject ; and we 
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are happy to find that it was so held in a modern case in 
the Court of Exchequer in England. Froysell v. Llewellyn, 
9 Price 122. 








Per Curiam. Judgment reversed and venire de novo. 


THE STATE es. WHITMEL DEMPSEY. 


The term “free person of color,” in our penal statutes, is to be understood 
in our law to mean a person descended from a negro, within the fourth de- 
gree inclusive, though an ancestor in each intervening generation was 
white. 


Appeal from the Superior Court of Law of Bertie 
County, at the Spring Term 1849, his Honor Judge Manzy 
presiding. 

The defendant was indicted as a free man of color for 
carrying arms without a license. On behalf of the State 
a witness deposed, that he formerly knew one Barnacastle, 
who was a very old man, and died some years before the 
institution of this prosecution : that the said Barnacastle 
lived many years in the neighborhood of the defendant 
and his father, and was well acquainted with the defen- 
dant’s father and his family: and that he, the witness, 
heard Barnacastle say, that he knew the paternal great- 
grand-father of the defendant, who was called Joseph 
Dempsey, alias Darby, and that he was a coal black ne- 
gro. To the admission of this evidence the defendant 
objected ; but the Court received it. 
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The defendant then gave evidence, that the mother of 
Joseph Dempsey, the defendant's great grand-father, was 
a white woman, and that said Joseph was a reddish cop- 
per colored man, with curly red hair and blue eyes: that 
the said Joseph’s wife was a white woman, and that they 
had a son, named William: that the said William also 
married a white woman, and had issue a son by her, 
named Whitmel : and that said Whitmel married a white 
woman, and they are the parents of the defendant. 

Upon this evidence the counsel for the defendant moved 
the Court to instruct the jury, that, although the father of 
Joseph Dempsey was a negro, the defendant, nevertheless, 
was not a free person of color within the statute. But 
the Court refused to give that instruction, and instructed 
the jury, that, supposing Joseph Dempsey to be of half 
negro blood, the defendant, being his great grand-son, 
was in the fourth generation from negro ancestors, and 
therefore within the prohibition of the Statute. 

The jary found for the State, and after sentence the 
defendant appealed, upon the grounds, that improper evi- 
dence was admitted, and that the jury was misdirected- 


Attorney General, for the State. 
No counsel for the defendant. 


Rurru, C. J. The indictment is founded on the Actof 
1840, ch. 30, which makes it a misdemeanor in “any free 
negro, mulatto, or free person of color,” to carry about 
his person or keep in his house any shot gun or other 
arms, specifiéd, “unless he obtain a license from the 
County Court.” The only question at the trial was, 
whether the defendant was such a person as came within 
the description inthe Act. The Court is.not prepared to 
say, whether the evidence given by the State on that 
point be competent or not. The question is not one of 
pedigree in the ordinary acceptation of the term, as the 
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descent of the defendant from Joseph Dempsey was ad- 
mitted on both sides, and the dispute was simply 
upon the fact, whether Joseph Dempsey was, as contend- 
ed by one side, a negro, or a mulatto, that is, one begot 
between a white and a black, as contended by the other 
side. We are not aware, that hearsay from a stranger 
has been received as to a point of fact of that nature, and 
we are not disposed to say, it ought to be admitted, with- 
out further consideration. The Court does not, however, 
mean to intimate an opinion, that it is inadmissible ; for, 
in our country, so little attention is paid to the registry of 
births and deaths and pedigree generally, as to make it 
extremely difficult, and in some cases impossible, to prove 
the blood of a person even for four generations in any 
other way. Necessity may therefore, perhaps, compel 
the admission of such evidence. The Court, however, is 
not called on to give to the point further consideration in 
this case, because we hold, that the defendant was pro- 
perly convicted upon his own showing ; which, therefore, 
rendered the first point immaterial, and in that way pre- 
vented an error on it from being prejudicial to the defen- 
dant, and a ground for reversing the judgment, as has 
been frequently ruled. For, if a paéty will not rely on 
an exception by itself, which he takes; but will go on and 
prove the case for the other side, and put the whole in his 
bill of exceptions, he must abide the consequences. It 
would be preposterous to disturb a conviction, which was 
proper, and must have been rendered independent of the 
alleged error, and upon the party’s own ‘roots or ad- 
missions. 

That the defendant was guilty, according to his own 
evidence and the construction placed on it by himself, we 
hold upon the same ground which his Honor took on the 
trial—namely : that the defendant was descended within 
the fourth degree from a negro ancestor, atid sois within 
the Act. The evidence on the part of the defendant 
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did not carry the white blood of Joseph Dempsey farther 
back than his mother; and, admitting it to be mixed, ig 
is a fair inference against the defendant, who is most 
likely to be cognizant of the truth and able to prove it, 
that Joseph Dempsey derived no white blood through his 
father. Indeed, the defendant contended for nothing of 
the kind on the trial, but prayed an instruction, which 
yielded in terms, that Joseph’s father was a negro, and, 
consequently, that he must have been half and half, or a 
mulatto, properly speaking. ‘That being so, and the great 
grand-father being, thus, in the first degree from a negro, 
the defendant is necessarily in the fourth degree; and 
that brings him within the Act, although the mother of 
each generation was a white woman. It is true, that the 
defendant is not a negro, who is a black person, entirely 
of the African race. Nor is he a mulatto, according to 
the proper original signification of the term, which has 
just been explained. And the Court could hardly under- 
take of itself to construe the expression “person of color,” 
so as to bring one within the statutes, creating felonier, or 
otherwise highly penal, merely because he derived from 
some remote ancestor a tinge of color that was not white ; 
and the judiciary could not be regulated by degrees in 
such cases, without some legislative authority. There is, 
however, abundant authority of that kind, which relieves 
the Court from all difficulty in this respect, by distinctly 
defining, who are mulattoes in our law or persons of color, 
as the subjects of our disabling or penal statutes. Thus 
in the Act of 1777, the evidence of “mulattoes or persons 
of mixed blood,” namely, those “descended from negro an- 
cestors, to the fourth generation inclusive,” is made in- 
competegt except against negroes, Indians, Mulattoes, or 
such persons of mixed blood. In a great number of 
States, “free negroes” and “mulattoes,” and “persons of 
mixed blood,” or “persons of color,” are subjected to dis- 
abilities or punishment. They are to be found in the 
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Revised Statutes under several heads, but mostly under 
that of “slaves and persons of color ;” and in the 74th 
section of that Act, taken from that of 1826, it is enacted, 
that “all free mulattoes, descended from negro ancestors 
to the fourth generation inclusive, though one ancestor of 
each generation may have been a white person, shall 
come within the provisions of the Act.” The Constitu- 
tion, likewise, in the third section of the first article of 
the amendment, describes in the same manner the free 
mulattoes or free persons of mixed blood, who are not ad- 
mitted to vote for representatives in the legislature. It is 
thus very clear, that the term “free person of color” in 
the Act of 1840, and in that of 1823, making it a capital 
felony for a person of color to make an assault with in- 
tent to commit a rape on a white woman, and in other 
penal statutes, is to be understood in our law, at this 
day, to mean a person descended from a negro within the 
fourth degree inclusive, though an ancestor in each in- 
tervening generation was white. Therefore this convic- 
tion and sentence ought to stand. 








Per Curiam. § Ordered to be certified accordingly. 

















JUNE TERM, 1849. 


JAMES ALBRITTON, ADM’R. vs. WILLIAM SUTTON. 


A testator devised as follows: ‘‘I give to my son, Benjamin D. Harper, a'l 
my estate after settling my debts, except the $300 above mentioned. If 
Benjamin does not live till of age, then I dispose of my estate as follows: 
I give to my sisters, &c.” Benjamin died under age. Held, that he was 
entitled to the profits of the estate, (except the $300) during his life. 

The cases of Turner v. Whitted, 2 Hawks, 613, and Spruill v. Moore, 5 


Ired. Eq. 284. 


Appeal from the Superior Court of Law of Greene 
County, at the Fall Term 1848, his Honor Judge Serris 
presiding. 

Hugh J. Harper made his will and therein bequeathed 
$300 to Samuel W. Scarbrough, and then disposed as 
follows: “I give unto my son Benjamin D. Harper all my 
estate after settling my debts, except the $300 above 
mentioned. If Benjamin does not live till of age, then I 
dispose of my estate as follows: I give to my sisters, if 
alive, or their children, etc.: all to have an equal share.” 

The testator’s estate consisted of land, negroes, and 
other chattels, and some debts, andcash. The defendar 
Sutton, was appointed the guardian of the infant Benja- 
min, and in that character entered into the land, and 
settled with the executor of the testator and received th 
slaves and other personal property on behalf of his ward. 
Benjamin afterwards lived several years, and then died 
under 21; and the plaintiff administered on his estate, 
and filed this petition, praying for an account of the pro- 
fits of the estates, accrued during the life of his intestate, 
and payment of the balance, that might be found due, 
after deducting disbursments for the maintainance of 
the infant. The defendant put in a demurrer, which, 
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on argument, was over-ruled; and the defendant ap- 
pealed. 


Rodman, for the plaintiff. 
J. H. Bryan and J, W. Bryan, for the defendant. 


Rurrm, C. J. The decree must be affirmed. For al- 
though it be a general rule, that when particular legacies 
are payable at a future day, the legatee is not entitled to 
interest before the day, yet there is an established excep- 
tion to that, when the gift is to an infant child, and the 
parent makes no other provision for his maintainance in 
the mean while. Crickets vy. Dalby, 3 Ves.10. Chamber 
v. Goldwin, 11 Ves. 1. Wynch v. Wynch, 1 Cox 433. 
Heath v. Perry, 3 Atk. 101. Sheledon v. North, 3 Atk. 430; 

But here the words plainly import an immediate gift of 
the whole estate, except a small pecuniary legacy, and 
vested it immediately in the son, but defeasible upon the 
contingency of his dying under 21; and in that case it is 
perfectly settled, that the legatee takes the profits, until 
the divesting of his estate by the happening of the con- 
tingency. Nicholas v. Osborne,2 P. Wms. 419. Shepherd 
v. Ingram, 1 Amb. 448. Skey v. Barnes, 3 Meriv. 340, 
Turner v. Whitted, 2 Hawks. rey Spruill v. Moore, 5 
Tred. Eq. 284. 


Per Curiam. Decree affirmed with costs. 
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THE STATE vs. CAESAR, A SLAVE. 


If a. white man wantonly inflicts upon a slave, over whom he has no au- 
thority, a severe blow or repeated blows, under unusual circumstances, and 
the slave, at the instant, strikes and kills, without evincing, by the means 
used, great wickedness or cruelty, he is only guilty of man-slaughter, giv- 
ing due weight to motives of policy and the necessity for subordination. 

The same principle of extenuation applies to the case of the beaten slave's 
comrade or friend, who is present and instantly kills the assailant, 
without, in like manner, evincing, by the means used, great wickedness or 
eruelty. 

Rorsin, C. J., dissented. - 

The cases of the State v Tackett, 1 Hawks. 217, State v. Hale, 2 Hawks 
582, State v. Will, 1 Dev. & Bat. 121, State v. Mann, 2 Dev. 263, and 
State v. Jarrott, 1 Ired. 86, cited, commented on and approved. ; 


Appeal from the Superior Court of Law of Martin 
County, at the Fall Term 1848, his Honor Judge Dicx 


presiding. 
This was an indictment for murder in the words and 
figures following, to-wit : 


Srate or Norra Carouma, Superior Court of Law, 


Martin County, Fall Term, 1848. 

The jurors for the State, upon their oath, present, that 
Cesar, a slave, the property of John Latham and Thomas 
Latham, not having the fear of God before his eyes, but 
being moved and seduced by the instigation of the devil, 
on the fourteenth day of August, A. D. eighteen hundred 
and forty eight, with force and arms, at and in the Coun- 
ty of Martin aforesaid, in and upon one Kenneth Mizell, 
in the peace of God and the State then and there being, 
feloniously, wilfully and of his malice aforethought, did 
make an assault, and that the said Cesar, with a certain 
large stick, which he the, said Cesar in both his hands 
then and there had and held, him the said Kenneth Mizell, 
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then and there feloniously, wilfully and of his malice 
aforethought, did strike and beat, giving to him the said 
Kenneth Mizell, then and there, by striking and beating 
him as aforesaid, with the stick aforesaid, in and upon 
‘the left jaw and the left side of the neck of him the said 
Kenneth Mizell, one mortal bruise, of the breadth of two 
inches and of the length of six inches, of which said mor- 
tal bruise the said Kenneth Mizell from the said four- 
teenth day of August in the year aforesaid, until the fif- 
teenth day of the same month in the year aforesaid, at 
and in the County aforesaid, did languish and languishing 
did live ; on which said fifteenth day of August in the 
year aforesaid, the said Kenneth Mizell in the County 
aforesaid died: And so, the jurors aforesaid, upon their 
oath aforesaid, do say that the said Cesar the said Ken- 
neth Mizell, in the manner and form aforesaid, feloniously, 
wilfully and of his malice aforethought, did kill and mur. 
der, contrary to the peace and dignity of the State. 

On which indictment, the prisoner being arraigned, 
pleaded not guilty. 

The prisoner being put on his trial, the State first ex- 
amined one Brickhouse, who stated, that he went, in 
company with the deceased, to Jameston, in the County 
of Martin, in the afternoon of the 14th of August, 1818: 
that the deceased and he (the witness) drank spirits in 
the town of Jameston, until they were both intoxicated : 
that they went to the house of Mr. Cahoon about dark for 
the purpose of staying all night: that he (the witness) 
and the deceased went to bed together, and, after sleep- 
ing some short time, he was awoke by the deceased, who 
proposed that they should get up and walk out: that 

- they did so and crossed an old field and went into the 
town of Jameston: they had a bottle of spirits with them, 
and each took a drink while crossing the old field: 
that near a store house in Jameston they found two ne- 
gto men lying on the ground: that the witness was not 
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acquainted with either of them, but had since learned, 
that they were the prisoner and a man named Dick: the 
witness informed the prisoner and Dick, that he and the 
deceased were patrollers, and he (the witness) took up a 
piece of board and gave the prisoner and Dick each two 
or three slight blows: that he (the witness) then entered 
into a conversation with the prisoner and Dick, and, while 
conversing with them, a third negro came up, who, he 
has since understood, is named Charles: that he (the wit 
ness) asked Charles if he knew they were patrollers, and 
took hold of Charles and ordered Dick to go and get a 
whip for him to whip Charles with: Dick went off a few 
steps and stopped: witness let Charles go and took hold 
of Dick: witness then received a violent blow on his 
head, which made a wound about an inch in length, and 
stunned him: when he recovered, he saw the deceased 
lying on the ground at full length and the negroes all 
gone: witness called the deceased, but received no an- 
swer: witness then went to the house of Cahoon to get a 
gun, but failing to do so, returned where he had left the 
deceased, and found the deceased some twenty yards 
from where he left him: deceased was lying on the 
ground : the deceased got up and took his (witness’) arm 
and witness conducted deceased to the house of Cahoon: 
deceased asked for some water, which witness procured 
for him, and he and the deceased went to bed together: 
after they were in bed, the deceased asked witness, if he 
would go with him on Thursday night after the negroes, 
and further remarked, that he could not talk much longer. 
Witness further stated, that, being considerably intoxica- 
ted, he fell asleep and was awoke about two or three 
o’clock in the morning by Mr. Cahoon. The deceased 
was dying, and blood and froth running out of his mouth 
and nose on the pillow where he lay. Deceased died in 
a few minutes after witness awoke. 
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The slave Dick was next eXamined on the part of the 
State. Dick stated, that he and the prisoner were lying 
on the ground near a store house about eleven o’clock at 
night: that two white men, strangers to him, came to the 
place where he and the prisoner were l¥ing: that one of 
them, who, he has since learned, was Mr. Brickhouse, 
said they were patrollers, and Brickhouse took a piece of 
board and gave the witness and the prisoner each two or 
three slight blows, which did not hurt the witness, and 
the witness thought it was done in sport by Brickhouse. 
Brickhouse then asked the witness, if he could not get 
some girls for them, and further remarked, that he had 
money a plenty ; witness declined doing so: about that 
time, Charles came up: Brickhouse asked Charles, if he 
knew they were patrollers, and took hold of Charles and 
ordered witness to go and get a whip to whip Charles 
with: witness moved off a few steps and stopped: Brick- 
house then let go Charles and took hold of witness and 
the deceased also took hold of the hand of witness : Brick- 
house then began to beat the witness with his fist and 
struck several blows on the head and in the side of wit- 
ness, which hurt him,and he begged Brickhouse to quit. 
Witness further stated, that while Brickhouse was beat- 
ing him with his fist and the deceased holding his hand, 
the prisoner went to the fence and got a rail, and strack 
in among them, and they all came down together, and he 
got up and ran off. 

Charles was next examined by the State. Charles 
stated, that he heard a conversation and went to the 
place, where he found two white men and Cesar and 
Dick, engaged in conversation: Brickhouse asked him 
(the witness,) if he knew they were patrollers and took 
hold of him (the witness,) and told Dick to go and get a 
whip: Dick moved off a few steps and stopped: Brick- 
house Jet witness go and took hold of Dick and began to beat 
him with his fist, and the deceased also took hold of Dick: 
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the prisoner remarked to witness, that he could not stand 
that, and run to the fence and got a rail, and with the 
rail in both hands struck Brickhouse on the head: the 
rail broke in tw> pieces, leaving a piece of the rail three 
or four feet long in the hands of the prisoner : the prison- 
‘er then struck Mizell, the deceased, with the piece in his 
hands and felled him to the ground at full length: the 
prisoner then ran off and Brickhouse pursued bim ; ' wit- 
ness also ran off, leaving the deceased lying at full length 
on the ground. This witness was then examined as to 
the size and quality of the rail, used by the prisoner. He 
stated, that it was a fence rail of the usual length, was 
fit for fencing, and was part of a fence, when taken by 
the prisoner, and was about the size of a piece of timber 
in the Court House, pointed out by the witness; which 
piece of timber was about four inches wide by two and 
a half inches thick. The witness further stated, that the 
rail aforesaid was of sap timber and tolerably rotten ; 
and that it had rained the day before. 

Whitmell, a slave, was next examined by the State. 
He stated, that on the night of the homicide the prisoner 
came to his house in Jameston, and asked him (the wit- 
ness) how he was. Witness replied, he was very well. 
Witness then asked the prisoner how he was. The 
prisoner replied, bad enough, and went on to say, that he 
had knocked down one white man and crippled another ; 
and further said, the white mea were beating Dick; that 
he took a rail and knocked them down, one for dead ; 
that the other white man called the one he had knocked 
down, but he did not answer, and he (the prisoner) did 
not know whether he was dead or not; the prisoner 
further stated, that the white men gave them two or three 
licks round and walked off, and he (the prisoner) and Dick 
laughed: the white men came back and fell to beating 
Dick—that he (the prisoner) asked Charles if he could 
stand that—Charles said nothing—prisoner said to Charles 
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with an oath, that he could not stand it—he got a rail 
and struck them, and left one of them for dead. The 
prisoner was a man of ordinary size; and it was in proof, 
that he was employed in getting timber. It was also in 
proof, that he was obedient to white persons, so far as 
the witness knew or had heard. | 

The Attorney General insisted, that, upon this evidence, 
it was a case of murder. 

The prisoner’s counsel contended, that whilst an or- 
dinary assault and battery by a white man on a slave 
would not be sufficient to extenuate the crime from mur- 
der to manslaughter ; yet this was a case, in which we 
were obliged to resort to the primary rule, which pro- 
nounces on the character of provocations, and that the 
application of this principle was left to the intelligence 
and conscience of the jury: That the circumstances of 
this ease, the time, the manner, the dranken situation of 
the white men, their conduct on that occasion, being utter 
strangers to the negroes and the negroes to them, were. 
naturally calculated to provoke u well disposed slave into 
a violent passion, and, therefore, the crime was extenua- 
ted to manslaughter. 

The prisoner's counsel further contended, that, if the 
jury believed the deceased and Brickhouse having whipped 
the prisoner, then violently assaulted Dick, without pro- 
vocation or justifiation, and was in the act of severely 
beating him (Dick begging) so as naturally to provoke 
the anger of the prisoner, being a well disposed negro, 
and, under the excitement of passion thus produced, the 
prisoner gave the deceased a blow, which produced death, 
it was only manslaughter: That, if the jury believed 
the deceased and Brickhouse, without authority or justi- 
fication, having whipped the prisoner, then were in the 
act of severely beating Dick, the comrade of the prisoner, 
(Dick then begging,) and the prisoner, with the intent of 
releasing Dick from further violence, struck the deceased, 
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it was only man-slaughter: That, if the jury believed 
the deceased and Brickhouse, without authority or jasti- 
fication, whipped the prisoner, as stated by the witness, 
and then the deceased and Brickhouse, without authority, 
provocation, or justification, were violently beating Dick, 
the comrade of the prisoner, (Dick then begging) and the 
prisoner, under the excitement of passion thus produced 
and with an intent only to relieve his comrade, Dick, 
from further violence, struck the deceased, it was only 
manslanghter: That if the jury believed the prisoner 
struck with the intent only of preventing a felony upon 
Dick by Brickhouse and the deceased, it was only man- 
slaughter: That, if the jury believed the prisoner struck, 
while smarting under the influence of passion, caused by 
the infliction of blows given him by Brickhouse or Mizell, 
under the circumstances it was only manslaughter. The 
prisoner’s counsel further contended, that from the evi- 
dence in this case, the weapon used was not a deadly 
one; and that the jury were to decide that question, ard 
argued to the jury, that at least it was doubtful, whether 
the weapon was deadly or not. 

The Court charged the jury, that, if the evidence, sub- 
mitted to them, satisfied their minds beyond a reasonable 
doubt, that the prisoner at the bar slew the deceased with 
a fence rail or a part of a fence rail, under the circum: 
stances detailed by the witnesses, it was a case of murdere 

If the witnesses had given a correct description of the 
rail or piece of rail, with which the prisoner inflicted the 
blow on the deceased, it was an instrument in the hands 
of a stout man calculated to produce death or great bodily 
harm; and was, therefore, in law, a deadly weapon. 
The Court further charged the jury, that, if the evidence 
of the witnesses Dick and Charles were true, as to what 
took place preceding the blow inflicted by the prisoner 
on the deceased, it would not amount to legal provoca- 
tion, so as to extenuate the killing from murder to mane 
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slaughter—the prisoner being a slave and the deceased a 
free white man. The blows inflicted by Brickhouse on 
the prisoner, as detailed by the witness Dick, and the 
blows subsequently inflicted on Dick by Brickhouse, were, 
taking the evidence to be true, nothing more than or- 
dinary assaults and batteries; and-an ordinary assault 
and battery, inflicted by a free white man on a slave, 
would not amount to such legal provocation as would 
extenuate the killing of a free white man by the slave 
from murder to manslaughter, however worthless and 
degraded the white man might be. 

The jury, under the charge of the Court, found the 
prisoner guilty, in manner and form, as charged in the 
hill of indictment. After sentence of death, the prisoner 
appealed to the Supreme Court. | 


Allorney General, for the State. 
Biggs, for the defendant. 


Pearson, J. The prisoner, aslave, is convicted of mar. 
der in killing a white man. The case presents the ques- 
tion, Whether the rules of law, by which manslaughter is 
distinguished from murder, as between white men, are 
applicable, when the party killing isaslave. If not, then 
to what extent a difference is to be made? 

The general question is now presented directly, for the 
first time. In “Will's” case, the person killed was the 
overseer, who stood in the relation of master. In “Jar- 
rott’s” case, the general question wus discussed, but the 
decision did not turn upon it. 

These being the only two cases in this Court, where it 
was necessary to discuss the question, while it renders 
our duty the more difficult, cannot fail to strike every 
mind, as a convincing proof of the due subordination and 
good conduct of our slave population, and to suggest, that, 
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if any departure from the known and ordinary rules. of 
the law of homicide is to be made, it is called forte a 
very limited extent. 

It is clear, that the killing of the deeeased is neither a 
greater nor less offence, than would have been the killing 
of the witness, Brickhouse. He was the most forward’ 
and officious actor, but the deceased had identified him- 
self with him. They set out upon a common purpose, 
When a false word was told, in saying, “they were pat- 
rollers,” the deceased acquiesced by silence—when the 
slight blows were given with the board, the deceased 
gave countenance to it—when Brickhouse seized Dick 
‘and began to beat him, the deceased caught hold of his 
hands and held him, while his coadjutor beat him. 

To present the general question by itself, and prevent 
confusion, it will be well to ascertain, what would have 
been the offence, if all the parties had been white men ? 
Two friends are quietly talking together at night—two 
strangers come up—one strikes each of the friends several 
blows with a board ; the blows are slight, but calculated 
to irritate—a third friend comes up—one of the strangers 
seizes him, and orders one of the former to go and get a 
whip that he might whip him. Upon his refusing thus 
to become an aider in their unlawful act, the two stran- 
gers set upon him—one holds his hands, while the other. 
beats him with his fist upon the head and breast, he not 
venturing to make resistanee and begging for mercy— 
his friend yielding to a burst of generous indignation, ex- 
claims, “I can’t stand this,” takes up a fence rail, knocks 
one down, and then knocks the other down, and without 
a repetition of the blow, the three friends make their es- 
cape. The blow given to one proves fatal. Is not the 
bare statement sufficient? Does it require argument, or 
a reference to adjudged cases to show, that this is not a 
case of murder? or, “of a black,” diabolical heart, regard- 
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less of social duty and fatally bent on mischief? It is 
clearly a case of manslaughter .in its most mitigated 
form. The provocation was grieYous. The blow was in- 
flicted with the first thing that could be laid hold of: it 
was not repeated and must be attributed, not to malice, but 
to a generous impulse, excited by witnessing injury done 
toa friend. The adjudged cases fully sustain this con- 
clusion. In 12 Coke. Rep. 87, “two are playing at bowls; 
they quarrel and engage in a fight : a friend of one, stand- 
ing by, seizes a bowl and strikes a blow, whereof the 
man dies. This is manslaughter, because of the passion, 
which is excited, when one sees his friend assaulted.” 
This is the leading case; it is referred to and approved 
by all the subsequent authorities. King v. Huygot, 1 
Kel. 59. 1 Russ. on crimes,500. 1 East. P. C. 328, 340. 

As this would have been a case of manslaughter, if 
the parties had been white men ; are the same rules ap- 
plicable, the party killing being a slave? The law- 
making power has not expressed its will, but has left 
the law to be declared by the ‘Courts, as it may be de- 
duced from the primary principles of the doctrine of 
homicide.” The task is no easy one, yet it is the duty 
of the Court to ascertain and declare what the law is. 

I think the same rules are not applicable ; for, from 
the nature of the institution of slavery, a provocation, 
which, given by one white man to another, would excite 
the passions, and “dethrone reason for a time,” would not 
and ought not to produce this effect, when given by a 
‘white man toa slave. Hence, although, if a white man, 
receiving a slight blow, kills with a deadly weapon, it is 
but manslaughter; if a slave, for such a blow, should kill 
a white man, it would be murder ; for, accustomed as he 
is to constant humiliation, it would not be calculated to 
excite to such a degree as to “dethrone reason,” and must 
be ascribed to a “wicked heart, regardless of social duty.” 
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That such is the law is not only to be deduced, as above, 
from primary principles, but is a necessary consequence 
of the doctrine laid down in Tucket’s case, 1 Hawks. 217. 
“Words of reproach, used by a slave toa white man, may 
amount to a legal provocation, and extenuate a killing 
from murder to manslaughter.” 

The reason of this decision is, that, from our habits of 
association and modes of feeling, insolent words from a 
slave are as apt to provoke passion, as blows from a 
white man. The same reasoning, by which it is held, 
that the ordinary rules are not applicable to the case of 
a white man, who kills a slave, leads to the conclusion, 
that they are not applicable to the case of a slave, who 
kills a white man, 

The announcement of this proposition, now directly 
made for the first time,may have somewhat the ap- 
pearance of a law, made after the fact. It is, however, 
not a new law, but merely a new application of a well 
settled principle of the common law. The analogy holds 
in the other relations of life—parent and child, tutor and 
pupil, master and apprentice, master and slave. A blow, 
given to the child, pupil, apprentice, or slave, is less apt 
to excite passion, than when the parties are two white 
men “free and equal ;” hence, a blow, given to‘persons, 
filling these relations, is not, under ordinary circumstances, 
a legal provocation. So, a blow, given by a white man 
to a slave, is not, under ordinary circumstances, a legal 
provotation, because it is less apt to excite passion, than 
between equals. The analogy fails only in this: in the 
cases above put, the law allows of the infliction of blows. 
A master is not indictable for a battery upon his slave; a 
parent, tator, master of an apprentice, is not indictable, 
except there be an excess of force; whereas the law 
does not allow a white man to inflict blows upon a slave, 
who is not his property—he is liable to indictment for so 
doing. In other words, in this last case, the blow ts not 
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a legal provocation, although the party, giving it, is liable 
to indictment; while in the other cases, whenever the 
blow subjects one party to an jndictment, it is a legal 
provocation for the other party. This is a departure from 
the legal analogy, to the prejudice of the slave. It is 
supposed, a regard to due subordination makes it neces- 
sary, but the application of the new principle, by which 
this deperture is justified, should, I think, be made with 
great caution, because it adds to the list of constructive 
murders, or murders by “malice implied.” 

Assuming that there is a difference, to what extent is 
the difference ta be carried? In prosecuting this en- 
quiry, it should be borne in mind, that the reason of the 
difference is, that a blow inflicted upon a white man 
carries with it a feeling of degradation, as well as bodily 
pain, and a sense of injustice ; all, or either of which are 
calculated to excite passion: whereas, a blow inflicted 
upon a slave is not attended with any feeling of degrada- 
tion, by reason of his lowly condition, and is only caleu- 
Jated to excite passion from bodily pain and a sense of 
wrong ; for, in the language of Chief Justice Tayzor, in 
Hale’s case, 2 Hawks, 582, “the instinct of a slave may 
be, and-generally is, turned into subserviency to his mas- 
ter’s will, and from him he receives chastisement, whether 
it be merited or not, with perfect submission, for, he 
knows the extent of the dominion assumed over him, and 
the law ratifies the claim. But when the same authority 
is wantonly usurped by a stranger, nature is disposed to 
assert her rights, and prompt the slave to resistance.” 

We have seen, that the general rule is, that whenever 
force is used upon the person of another, under circum- 
stances amounting to an indictable offence, such force is 
a legal provocation ; otherwise, it is not. 

By this rule, “ Will’s case,” 1 Dev. & Bat. 121, would 
have been a case of murder ; for, it was settled in “Man's 
case,” 2 Dey. 263, that a master is not indictable for a 
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battery upor his own slave, however severe or unreason- 
able. But Will was held guilty of manslaughter. only, 
the Court feeling itself constrained to make some allow- 
ance for the feelings of nature. By this rule, if a slave, 
who has been guilty of insolence, receives a blow from a 
white man, it is a legal provocation ; for the- white man 
has committed an indictable offence. Hale’s case, 2 
Hawks. 582. This case would be as strong an authority 
to show, that the case above put was but manslaughter, 
except for reasons of policy and the necessity of keeping 
up due subordination, as “Man’s” case was to show, that 
“Will's” case was a case of murder, except for an allow- 
ance for the feelings of nature. 

In the case above put, a blow is supposed, unaccom- 
panied by bodily pain or unusual circumstances of op- 
pression, the only incentive to passion being a sense of 
degradation, which a slave is not allowed to feel. When 
bodily pain or unusual circumstances of oppression oc- 
cur, one or both is sufficient to account for passion, put- 
ting a sense of degradation out of the question, and there 
would be legal provocation. 

I think it clearly deducible from Hale’s case, and ana- 
logies of the common law, that, if a white man wantonly 
inflicts upon a slave, over whom he has no authority, a 
severe blow, or repeated blows under unusual ciroum- 
stances, and the slave at the instant strikes and kills, with- 
out evincing, by the means used, great wickedness or 
cruelty, he is only guilty of manslaughter, giving duc 
weight to motives of policy and the necessity for subor- 
dination. 

This latter consideration, perhaps, requires the killing 
should be at the instant ; for, it may not be consistent with 
due subordination to allow a slave, after he is extricated 
from his difficulty and is no longer receiving blows or in 
danger, to return and seek a combat. A wild beast 
wounded or in danger will turn upon a mati, but he sel- 
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dom so far forgets his sense of inleriority as to seek a 
combat. Upon this principle, which man has in common 
with the beast, a slave may, without lesing sight of his 
inferiority, strike a white man, when in danger or suffer. 
ing wrong; but he will not seek a combat after he is 
extricated. 

If the witness, Dick, while one white man was holding 
his hands, and the other was beating him, had killed 
either of them, there’ would have been no difficulty in 
making the application of the above principles, and de- 
ciding, that the killing was but manslaughter, and of a 
mitigated grade, contrasted with Will's case, who, al- 
though he did not seek the combat, but was trying to 
escape, killed his owner with a knife, after being guilty of 
wilful disobedience ; and the conclusion would derive 
comfirmation from the reasoning of Judge Gaston, in 
Jarrott’s case, where the prisoner had it in his power to 
avoid the combat, if he would, and struck several blows, 
after the white man was prostrated. 

In making the application of the principles before 
stated to the case of the prisoner, another principle is in- 
volved. The prisoner was not engaged in the fight—he 
was the associate and friend of Dick, and was present and 
a witness to his wrongs and suffering. 

We have seen, that had he been a white man, his of- 
fence would have been but manslaughter; “because of 
the passion, which is excited, when one sees his friend as- 
saulted.” (See the case cited from Coke's Rep’ts and the 
other authorities.) But he is a slave, and the question is, 
does that benignant principle of the law, by which al- 
lowance is made for the infirmity of our nature, prompt- 
ing a parent, brother, kinsman, friend, or even a stranger 
to interfere in a fight and kill, and by which it is held, 
that, ander such circumstances, the killing is ascribed to 
passion and not to malice, and 1s manslaughter, not mur- 
der ; does this principle apply to a slave? or is he com- 
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manded, under paia of death, not to yield to these feelings 
and impulses of human nature, under any circumstances ? 
I think the principle does apply, and am not willing, by 
excluding it from the case of slaves, to extend the doctrine 
of constructive murder beyond the limits, now givemto it 
by well settled principles. The application of this prin- 
ciple will, of course, be restrained and qualified ‘to the 
same extent and for the same reasons, as the application 
of the principle of legal provocation, before explained. 
A slight blow will not extenuate; but, if a white man 
wantonly inflicts upon a slave, over whom he has ho au- 
thority, a severe blow, or repeated blows under unusual 
circumstances, and another, yielding to the impulse, 
natural to the relations above referred to, strikes at the 
instant and kills, without evincing, by the means used, 
great wickedness or cruelty, the offence is extenuated to 
manslaughter. : 

In 1 East. P. C. 292, and in 1 Russel on crimes, 502, it 
is said, “after all, the nearer or more remote connection 
of the parties with each other, seems inore a matter of 
observation to the jury, as to the probable force of the 
provocation, and the motive, which induced the inter- 
ference of a third person, than as furnishing any precise 
rale of law, grounded on such a distinction.” 

The prisoner was the associate or friend of Dick—his 
general character was shown to be that of an obedient 
slave, submissive to white men—he had himself received 
several slight blows, without offence on his part, to which 
he quietly submitted—he was present from the beginning 
—saw the wanton injury and suffering inflicted upon his 
helpless, unoffending and unresisting associate—he must 
either ran away and leave him at the mercy of two'drun- 
ken ruffians, to suffer, he knew not how much, from their 
fury and disappointed lust—the hour of the night forbade 
the hope of aid from white men—or he must yield to a 
generous impulse and come tothe rescue. He used force 
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enough to release his associate and they made their es- 
cape, without a repetition of the blow Does this show 
he has the heart of a murderer? On the contrary, are 
we not forced, in spite of stern policy, to admire, even in 
a slave, the generosity, which incurs danger to save a 
friend? The law requires a slave to tame down his 
feelings to suit his lowly condition, but it would be savage, 
to allow him, under no circumstances, to yield to a gen- 
erous impulse. 

I think his Honor erred in charging the jury, that, un- 
der the circumstances, the prisoner was guilty of murder, 
and that there was no Jegal provocation. For this error 
the prisoner is entitled to a new trial. He cannot, in my 
opinion, beconvicted of murder, without overruling Hale's 
ease and Will's case. It should be borne in mind, that in 
laying down rules upon this subject, they must apply to 
white men as a class, and not as individuals; must be 
suited to the most degraded, as well as the most orderly. 
llence great caution is required to protect slave property 
from wanton outrages, while, at the same time, due sub- 
ordination is preserved. 

It should also be borne in mind, that a conviction of 
manslaughter is far from being an acquittal ; it extenu- 
ates on account of human infirmity, but does not justify 
or excuse. Manslaughter is felony. For the second of- 
fence life is forfeited. 

I think there ought to be a new trial. 


Nasa, J. I concur with Judge Pearson in the opinion, 
that the prisoner is entitled to have his cause reheard be- 
fore another jury. The presiding Judge erred in instruct- 
ing the jury, that the assault and battery, committed by 
the deceased and the witness Brickhouse upon the pri- 
soner and his associate Dick. was an ordinary assault, 
and did not extenuate the homicide. The time, a late 
hour in the night, when all appeal to the interference of 
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white men was cut off—the manner, two drunken men, 
strangers to the prisoner, with their passions inflamed by 
lust and spirits—all show, that it was not an ordinary 
assault and battery. It is not simply the force and in- 
strument, that are actually used, which give to an assault 
its true character, but that character is derived in a great 
measure from the attending circumstances. Thus, the 
touching of the person of a female in an indecent manners 
is considered as an aggravated offence—so a fillip on the 
nose. In each of these cases, no force but that of alegal 
character is used. And yet the perpetrator has so far 
lost the protection of the law, that, if slain immediately, 
the homicide is not murder, though a deadly weapon be 
used. His Honor, therefore, in my opinion, erred in tell- 
ing the jury that the assault was an ordinary one. If he 
meant, that no instrament or weapon of a dangerous 
character was used by the deceased and the witness 
Brickhouse, it was a fact that did not, necessarily, enter 
into the grade of the offence committed by them, and his 
language was well calculated to mislead the jary—to lead 
them to the conclusion, that no assault upon a slave by 
a white man can be an aggravated one, or calculated to 
produce that furor brevis, which dethrones reason for the 
time being, and repels the idea of malice in the slayer, 
except when a deadly or dangerous weapon is used. If 
such an effect could be produced on the minds of the jury, 
and cases can be shown, in which the slaying of a white 
man by a slave will be extenuated from murder to man- 
slaughter, where the assault and battery is an aggravated 
one, then there must be error in the charge, in point of 
law, and the prisoner is entitled to the benefit of the ob- 
jection. 

Suppose a parcel of drunken white men, say a dozen, 
meet a slave in the highway, in a lonely spot, and seize 
him, and while some hold him, others of the party pro- 
ceed to beat him, and in his terror and pain, he kills one 
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of them with a deadly weapon, could it be pretended the 
siayer would be guilty of murder? It is said, the law 
does not allow a slave to feel the degradation of a blow, 
when inflicted by a white man, to the point of dethron™ 
ing reason ; does the law equally deny him the privilege 
of pleading the dethronement of reason from the passion 
of fear and apprehension? If this be so, then there was 
error in the charge. His Honor ought to have instructed 
the jury, that an assault made by a white man upon a 
slave, which endangers his life or threatens great bodily 
harm, will amount to a legal provocation. State v. Jar- 
“rott, 1 Ire. Rep. 86. State v. Will, 1 Dev. & Bat. 163. 
The prisoner was entitled to have the law, bearing upon 
the case, fully and correctly laid down by the Court. 
This, in my judgment, has not been done in the matter 
now discussed ; and as the verdict must have been af- 
fected by that error, the prisoner is entitled to-a new trial. 
Bat there is another and a graver question to be con. 
sidered. At the time the prisoner struck the fatal blow, 
he was in no immediate danger of farther violence by the 
deceased and the witness Brickhouse. The witness Dick 
was, at the time of the killing, the sufferer—the blows 
were then being inflicted on him. If he had committed 
the hamicide while being beaten, in my opinion, his crime 
would have been manslaughter—is the killing by Casar 
entitled to the same consideration? There is not the 
slightest evidence of any express malice—will the law, 
under the ciroumstances of this case, imply malice? Most 
certainly to my mind it will not. Ihave,in my preceding 
remarks, treated the case as if the blows, inflicted on Dick, 
at the time the fatal blow was given, had been inflicted 
on the prisoner. I have so done, because, if the prisoner 
were a white man, there is no doubt, at common law, his 
offence would have been manslaughter, and not murder. 
Upon this point, the opinion of my brother Pearson is 
clear and conclusive. Does the fact, that the prisoner 
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and his associate Dick are slaves, alter the law? This 
point has not heretofore been decided by this Court. By 
the common law, the prisoner’s offence would clearly be 
mitigated to manslaughter—by what legislative act, I 
mean by what act of the legislative power of this coun- 
try, has that rule been altered as to slaves? Has this 
Court power to legislate, to establish “a rule of action,” 
by which the citizens of the country shall govern them- 
selves? Is it not a legislative act to dispense with a rule 
of the common law, which, in mercy to human frailty, 
has been adopted to save life? But I am called on, not 
only to abrogate one rule, but, necessarily, to introduce 
another. If you say, the prisoner is not entitled to the 
rule of the common law, which knows no difference of 
caste, then you not only strip him of a defence, which the 
’ common law secured to him, but you establish another 
rule, that a slave shall, in no case, strike a white man for 
an assault and battery upon another slave, no matter in 
what relation he stands to him, or what the force used by 
the white man, or what the nature of the weapon used by 
him. I ask for the authority so to declare. I am re- 
ferred to the degraded state of slaves ; that what would 
rouse te phrensy a white man, he is brought up from in- 
fancy to bow to. I am told, that policy and necessity re- 
quire that a different rule should exist in the case of a 
slave. Necessity is the tyrant’s plea, and policy never 
yet stript, successfully, the bandage from the eyes of Jus- 
tice. It does not belong to the bench, but to the halls of 
legislation. I fully admit, that the degraded state of our 
slaves requires laws different from those applicable to 
white men, but I see ro authority in the Courts of justice, 
to make the alteration. The evil is not one, which calls 
upon the Court to abandon their appropriate duty, that 
of enforcing the law as they find it. The Legislature, 
and only the Legislature, can alter the law. It is not 
likely, however, that they will undertake the task, diffi- 
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cult as it is admitted to be, while they find the Courts of 
justice willing to take from them the responsibility of 
providing for the evil. There are several cases decided 
by this Court, upon the subject of homicide, committed 
by white men on slaves, and by slaves on white men. It 
is hot my purpose, nor would it me tosit in judg- 
ment, on this occasion, upon their tness—they were 
made by able men and profound lawyers—by good men, 
whe could not be seduced from what they considered the 
path of duty ; and when a case shall come before me, 
which is governed by them, I may find it my duty to con- 
form to them. This isa new case, andI feel, not only 
justified, but commanded to adhere to the common law. 
It sheds a steady light upon the path of the jurist, and 
gives him a safe and fixed rule to govern himself by. In 
all the cases, to which my attention has been drawn, the 
Judges admit the difficulty of laying down any general 
rale different from that of the common law. The lan: 
guage of Chief Justice Tayior in Hale’s case, is, “it is im- 
possible to draw the line (speaking of what will consti- 
tate a legal provocation for a battery committed by a 
white man on a slave) with precision, or lay down the 
rule in the abstract, but, as was said in Tackett’s case, the 
circumstances must be judged of by the Court and jury, 
with a due regard to the habits and feelings of society.” 
And the late Judge Gastox, than whom an abler Judge 
or better man never sat upon the seat of Justice, in Jar- 
rott's case, after admitting, that no precise rule had been 
laid down, by which to pronounce what interference of 
a white man, not the owner, shall be deemed a sufficient 
legal provocation, and remarking upon the difficulty of 
se doing, winds up by saying, “that is a legal provoca- 
tion, of which it can be pronounced, having a due regard 
to the relative condition of the white man and the slave, 
and the obligation of the latter to conform his instinct 
and his passion to his condition of inferiority, that it 
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would provoke well disposed slaves into a violent passion. 
And the application of the rule must be left, until a more 
precise rule can be formed, to the intelligence and con- 
science of the triers.” The same profound Judge, in Will's 
case, furnishes me with a rule for my judgment in this 
case, of which I gladly avail myself. Will was indicted 
for the murder of his overseer. His language is, “in the 
absence then of all precedents directly in point, or strictly 
analogous, the question recurs: if the passions of the 
slave be excited into unlawful violence, by the inhumani- 
ty of his master or temporary owner, or one clothed with 
the master’s authority, is it a conclusion of law, that such 
passions must spring from diabolical malice? Unless I 
see my way clear as a sunbeam, I cannot believe that this 
is the law.” Not only dol not see my way clear as a 
sunbeam, but my path, the moment I desert the well 
known principles of the common law, is obseured by 
doubts and uncertainties. I look in vain to those, who 
have preceded me, fora safe guide. The common law 
tells me, that, although the passion excited ia the mind of 
the prisoner, by witnessing the cruelty inflicted on his 
associate and companion, did not justify his killing, yet, 
springing as it did from the ordinary frailty of human na. 
ture, rebuts the idea of malice, and extenuates it to mans 
slaughter. Why should I desert this safe guide, to wan- 
der in the mazes of judicial discretion, and that too, in a 
case of life and death; and which has been correctly de- 
signated by this Court, in a recent case, as the worst and 
most dangerous of tyranies. The conclusion, to which | 
have been brought is, that this prisoner is entitled to a 
new trial forthe error in the charge, as to the nature of the 
assault and battery committed by the white man. If I 
were called on to lay down a rule, by which a homicide 
committed by a slave on a white man in consequence of 
an assault and battery upon him, should be mitigated to 
manslaughter, and were at liberty to do so, I should adopt 
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the one stated by Judge Psarson in this case, as being 
safer and more distinct than any one yet suggested. 
Still in the language of Judge Gasron, in Jarrott’s case, 
“the application of the principle must be loft, until a 
more precise rule can be formed, to the intelligence and 
consctence of the triers.” 

In my opinion, the judgment must be reversed and a 
venire de novo awarded. 


Rurrm, C. J. Iam unable to concur in the judg- 
ment of the Court, and, upon a point of such general con- 
sequence, I conceive it to be a duty to state my dissent, 
and the grounds of it. 

There are circumstances in the case which might be 
worthy of consideration, as being unlawful acts on the 
part of the slaves, prior fo the violence on either side. 
They were from home without passes from their owners, 
and associated in the street of a village in the middle of 
thenight. They were, thus, subject tu be taken up by any 
one, and might be looked on as the first transgressors. 
Bat all observations upon those facts may properly be 

itted ; because, upon the supposition, that Brick- 
hourse and Mizell were wrong-doers throughout, it ap- 
pears to me, that upon adjudged eases and principles, _ 
their acts, as far as they had gone, did not amount toa 
legal provocation ; such as ought, or would ordinarily, 
rouse the angry passion in negro slaves and carry them 
te such a pitch as to dethrone reason, and, under a sense 
of outrage and forgetfulness of their vast inferiority, 
prompt them, through the infirmity of nature, to slay a 
white man for the trespass. 

It is very clear, that the question turns on the differ- 
ence in the condition of the free white men and negro 
slaves. For, there is no doubt, ifall the persons had been 
white men, that the conduct of the deceased would have 
palliated the killing by the person assaulted, or by his 
comrade, to manslaughter. It may also be assumed, that» 
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if all the parties had been slaves, the homicide would 
have been of the same degree. But it has-been repeat- 
edly declared by the highest judicial authorities, and it 
is felt by every person, lay as well as legal, that the 
rule for determining what is a mitigating provocation 
cannot, in the nature of things, be the same between per- 
sons who are in equali jure, as two freemen, and those who 
stand in the very great disparity of free whites and black 
slaves. Thus in Hale’s case, 2 Hawks, 582, the point 
was, whether a battery by a white man on the slave of 
another was indictable, and the language of the Court 
was, “that, as there was no positive law decisive of the 
question, a solution of it must be deduced from general 
principles, from reasonings founded on the common law, 
adapted to the existing condition and circumstances of 
our society, and indicating that result, which is best 
adapted to general expedience.” Hence the Court held, 
that such a battery was a breach of the peace and as 
such indictable: but explicitly declared further, “that, 
at the same time, it is undeniable, that such offence 
must be considered with a view to the actual condition 
of society, and the difference between a white man and 
a slave, securing the first from injury or insult, and the 
other from needless violence and outrage ; and that from 
that difference it arises, that many circumstances, which 
would not constitute a legal provocation for a battery by 
one white man. on another, would justify it, if committed 
on a slave, provided it were not excessive.” The learned 
Chief Justice Tavtor would not pretend to frame a pre- 
cise rule in the abstract. to be applied to every case, but 
added a reference to his own language in Tackett’'s case, 
1 Hawks 210, * that the circumstances are to be judged 
of with a due regard to the habits and feelings of socie- 
ty.” In Tackett’s case, although the statute of 1817 en- 
acted, that the killing of a slave should partake of the 
same degree of guilt, when accompanied with the like 
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circumstances, that homicide then did, it was held by 
the Court, that the purpose was merely to make the 
manslaughter of a slave punishable in the same manner 
with that of a white person; and that the statute did not 
mean to declare that homicide, where a slave is killed, 
could only be extenuated by such a provocation as would 
have the same effect, where a white person was killed. 
The Chief Justice says: “the different degrees of homi- 
cide, they, (the Legislature.) left to be ascertained by the 
common Law—a system which adapts itself to the hab- 
its. institutions, and actual condition of the citizens, and 
which is not the result of the wisdom of any one man or 
society of men, in any one age, but of the wisdom and 
experience ‘of many ages of wise and discreet men. It 
exists in the nature of things, that. where slavery pre- 
vails, the relation between a white man and a slave dif. 
fers from that, which exists between free persons; and 
every individual in the community feels and understands, 
that the homicide of a slave may be extenuated by acts, 
. which would not produce a legal provocation, if done by 
a white person. To define and limit those acts would 
be impossible; but the sense and feeling of jurors and 
the grave discretion of Courts cannot be at a loss in es- 
timating their force and applying them to each case, with 
a due regard tothe rights respectively belonging to the 
slave and white man—to the just claims of humanity, 
and the supreme law, the safety of the citizens.” The 
rules thus laid down, though not professing to assume 
the form of definitions, and to suffice, in themselves, for 
the determination of every case, are rendered intelligible 
and material aids upon the point before us by the example, 
which the Chief Justice adduces to illustrate his mean 

ing.” “It is,” says he, “a rule of law, that neither words 
of reproach, insulting gestures, nor a trespass on goods 
or lands, are provocations sufficient to free the party killing 
from the guilt of murder, where he used a deadly weapon, 
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But it cannot be laid down, that some of those provoca- 
tions, if offered by a slave, would not extenuate the kill- 
ing, if it were instantly done, under the heat of passion, 
and without circumstaces of cruelty.” The soundness 
of the reasoning, on which the Court proceeded in those 
cases, and of the principles established by it, must be ac- 
knowledged, I think, by every candid mind. The dissimi- 
larity in the condition of slaves from any thing known at 
the common law cannot be denied; and, therefore, as it 
appears to me, the rules upon this, as upon all other kinds 
of intercourse between white men and slaves, must vary 
from those applied by the common law, between persons 
s9 essentially differing in their relations, education, rights, 
principles of action, habits, and motives for resentment. 
Judges cannot, indeed, be too sensible of the difficulty and 
delicacy of the task of adjusting the rules of law to new 
subjects ; and therefore they should be and are propor- 
tionally cautious against rash expositions, not suited to 
the actual state of things, and not calculated to promote 
the security of persons, the stability of national institutions, 
and the common welfare. It was but an instance of the 
practical wisdom, which is characteristic of the common 
law and its judicial ministers as a body, that the Courts 
should, in those cases, have shown themselves so explicit 
in stating the general principle, on which the rules of law 
on this subject must ultimately be placed, and yet so 
guarded in respect to the rules themselves in detail. Yet 
it is of the utmost importance, nay, of the most pressing 
necessity, that there should be rules, which, as rules of 
law, should be known; so that all persons, of whatever 
race or condition, may understand their rights and respon- 
sibilities in respect to acts, by which blood is shed and life 
taken, and for which the slayer may be called to answer 
atthe peril of his own life. Whenever, then, the high- 
est judicial tribunal of the country gravely declares its 
opinion upon a point applicable to a subject thus novel 
52 





416 SUPREME COURT. 





State v. Crosar. 





and difficult, great respect is due to it from succeeding 
Judges. And when acase is brought directly into judg- 
ment before such a tribunal, and, in its decision, certain 
principles are, after full deliberation, solemnly announced 
and acted on, the judgment ought to be regarded as set- 
tling the point decided. Ifupon any question, it is upon 
one like this, that a well considered precedent is of utility 
and binding force. The certainty of the law, in respect 
to all matters of high importance, requires, especially 
upon a question of this kind, that the Court shoald adhere 
to what is once resolved: more particularly, when the 
resolution is of some years standing, and the sanction of 
the legislature may be implied, from the omission of that 
body, the source of the law, to abrogate or modify it. And 
when an intelligible principle is explicitly laid down in 
an adjudication. or necessarily results from it,every con- 
sideration of judicial prudence, of the security of the cit- 
izen, and of that quiet of mind, which a known law inspires 
in contradistinction to unknown and uncertain opinions, 
which successive Judges may individually entertain, 
should impart to such principle the authority of law. It 
is under such impressions, that I am led to the opinion, 
that the prisoner is guilty of murder. It results almost 
necessarily, as it seems to me, from the doctrine of Tack- 
ett’s and Hale’s cases, as already quoted. But I consider 
that,in pursuance of the reasons and rules of those cases, 
it was expressly decided and the rule laid down in Jar- 
rott’s case, 1 Ired. 76, nearly inthe very language, in which 
the instructions were given to the jury in thiscase. After 
stating that no precise rule had been before laid down, 
as to the unlawful interference with the person of a slave 
by a white man, which should be deemed a legal provoca- 
tion, extenuating the killing of the assailant to man- 
slaughter, and after acknowledging it to be no easy task 
to prescribe one for all cases, consistent at once with the 
policy and the humanity of the law, the Court explicitly 
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declared, that the law “clearly forbids, that an ordinary 
assault and battery should be deemed, as it is between 
white men, a legal provocation.” To my apprehension, 
that is directly applicable to the case before the Court 
and decisive of it. The proposition is conceived with 
clearness and expressed with precision ; and as far as it 
goes, it affords a safe footing upon firm ground gained in 
amorass. Why abandon it, not knowing on what we are 
nexttotread? It is said, indeed, that the principle laid 
down is not obligatory, because the adjudication in the 
case was not in conformity to it, inasmuch as a venire de 
novo was awarded. Certainly, it was not considered at 
the time to be an extra judicial dictum of the Judge, who 
delivered the opinion ; but the point was deliberately dis- 
cussed and the conclusion clearly concurred in by every 
member of the Court. Indeed, whoever will take the 
pains to examine the case carefully, will find itto bea 
mistaken supposition, that the point was not in judgment 
there. The opinion given may be erroneous; but un- 
doubtedly it was not an unadvised nor an extrajudicial 
determination. For it will be noticed, that there were 
four exceptions taken for the prisoner, each one of 
which it was alike the duty of the Court to consider ; 
and that, in reference to one of them, the position under 
consideration was relevart, and as such was laid down. 
The judgment was iudeed reversed ; but it was because 
the Judge refused to instruct the jury, upon the prison- 
er’s prayer, that, for the insolent language given by the 
prisoner, the deceased had no right to assault him with 
a sharp knife and a fence rail, as the deceased repeated- 
ty did. That refusal was the ground of one of the excep- 
tions; and the Court held, that although insult in words 
or manner, from a slave to a white person, may excuse 
or justify a moderate battery, yet it would not authorise 
one that was excessive or one with the dangerous wea- 
pons, which the deceased attempted to use. For such an 
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assault, the party assailed, though a slave, might, upon the 
instinct of self-preservation, or under the fary which so 
wanton an attempt upon his limb or life would excite, slay 
the assailant, without incurring the guilt of murder. But, 
upon the reversal of the judgment upon that exception, the 
prisoner was not discharged, but was sert back to an- 
other trial; and hence the Court was called on to dispose 
of the other exceptions, in order to meet the case as, it 
was seen, it must appear on the next trial. Hence the 
Court said, that, under a sense of duty they could not for- 
bear examining the case on the other points, nor right- 
fully decline the declaration of “the decided judgment 
they had formed on them.” This question of the provo- 
cation of a slave by a white man is not, then, directly 
presented in the present case for the first time. It was 
the subject of the three other exceptions in Jarrott’s case 
in different forms, and it was discussed and the point de- 
cided by the Court in reference, expressly, to the effect 
the judgment was to have on that very man’s life or 
death on his next trial. It was a decision demanded by 
the prisoner, and one which directly concerned the pub- 
lic justice to be administered to him, and which the Court 
was obliged to make. What was said on that occasion 
was, therefore, as little like an extrajudicial dictum as 
any thing that ever fell from a Court ; and, as an authority, 
it is entitled to as much weight as any adjudicetion ever 
made by theCourt. What,then, were the decisions on those 
exceptions? They were: first, that some matters, which 
would be sufficient, as provocations, to free a white man 
from the guilt of murder, would not be sufficient to have the 
same effect, when the party slain is a white man, and the 
slayer is aslave : Secondly, that the distinction arose from 
the vast difference in the social condition of the whites and 
the slaves, and was inherent in the castes and not depen. 
dent on the character or merits or demerits of different 
white men: And thirdly, and specifically, that a battery 
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by a white man, which endangers a slave’s life or great 
bodily harm will amount to a legal provocation; but that 
clearly an ordinary assault and battery is ‘not such a pro- 
‘vocation. What an ordinary battery is, as meant by the 
Court,-it cannot be difficult to ascertain. The significa- 
tion would seem naturally to be pointed out, by its being 
used in immediate and direct contradistinction to a battery, 
endangering life or causing great bodily harm. The 
Court cannot be supposed to have an allusion to any act of 
indignity merely, such as giving a slave a fillip, or pulling 
his nose, in public; as that would bean absurd contra- 
diction to the scope of all the reasoning-on which the 
opinion rests, which was declared. An ordinary battery 
plainly means one, which is described in the books by the 
term “moderate” in contrast to that of “excessive,” used 
likewise in the text books and in the passages quoted from 
the cases in this Court. There may be other instances, in 
which, from the severity of chastisement or its cruel pro- 
traction, the smart of: pain, and the uncertainty of the ex- 
tent of suffering, to which the unoffending negro may sup- 
pose an intention to subject him, may properly be allowed 
to be a provocation transporting the slave beyond the con- 
trol of his reason and habitual subordination, and endu- 
rance of personal wrongs from the whites. To instances 
of that kind allusion is made in Jarrote’s case, as being in- 
juries of various grades between the two extremes before 
mentioned ; and as to them the Court, without undertaking 
a priori to frame a precise rule, ventures only to advance 
the general doctrine, that an act is to be deemed a legal 
provocation, of which it can be pronounced, having due 
regard to the relative condition of the white man and the 
slave, and to the obligation of the latter to conform his in- 
stinct and his passions to his condition of inferiority, that it 
would provoke well disposed slaves into a violent passion. 
Without attempting to enumerate all the instances falling 
within those observations, or even to give further exam: 
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ples, it is sufficient, that I should say, as his Honor did, 
that there were here nothing more than ordinary batteries. 
If they be not of that character, it is difficult to conceive 
such as would fall within the description. At first some 
slight slaps with a light board were given, which were 
evidently in sport, or, if it be liked better, in wantonness, 
and certainly not to chastise or provoke the slaves—as the 
witness explivitly stated. that they did not hurt him, and 
the prisoner told another witness, that he laughed at them. 
It is true, that the blows afterwards given with the fist did 
hurt. But no wounds are described or serious injury 
mentioned—the witness saying only, that the first blows 
did not, and that the last did, hurt. The extent of the hurt 
must, then, be estimated from the conduct the blows pros 
duced in the man, on whom they were inflicted ; and by 
those means it may be correctly estimated. Did they 
make his blood boil and transport him, so that, being 
wrought into a tempest of passion, he attempted in retalia- 
tion to slay his assailant, or even to join battle with him 
with their natural weapons? Far fromit. Onthe con- 
trary, he acted precisely as slaves ordinarily do under such 
circumstances—in that very manner, indeed, which proves, 
that the Courts have hitherto rightly judged, that slaves, 
not dangerously or excessively and cruelly beaten, will 
not so feel the degradation and outrage of a battery by a 
white man, as to be prompted instantly to seek redress at 
the expense of the other’s life. He sought no assistance, 
but submitted without a struggle, and begged ; and, when 
freed from forcible detention, he made no effort to be re- 
venged, nor showed any resentment, but merely escaped 
quietly. How, then, can a Court by possibility hold, that 
such a battery is legally a provocation to kill, when, from 
the evidence of the man upon whom it was made, we 
see clearly, that in fact it was not, and produced in 
him no such impulse? As it appears to me, then, ac- 
cording to the rule of Jarrott’s case, there was no such 
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battery by either Brickhouse or Mizell, as would have 
mitigated to manslaughter the killing of either by the 
person assailed. 

If, however, that rule were not to be deemed law 
in virtue of an adjudication, its intrinsic correctness is 
sufficient to sustain it. As has been already stated, 
it is founded on the difference of condition of free 
white men and slaves, according to our institutions and 
habits. There is nothing analogous to it in the rela- 
tions recognised by the common law. Tackett’s case, 
and Mann’s case, 2 Dev. 260. It involvesa necessity, 
not only for the discipline on the part of the owner ree 
quisite to procure productive labor from them, but for 
enforcing a subordination to the white race, which 
alone is compatible with the contentment of the slaves 
with their destiny, the acknow!edged superiority of the 
whites, and the public quiet and security. The whites 
forever feel and assert a superiority, and exact an humble 
submission from the slaves; and the latter, in all they 
say and do, not only profess, but plainly exhibit a corres- 
ponding deep and abiding sense of legal and personal in- 
feriority Negroes—at least the great mass of them— 
born with deference to the white man, take the most cone 
tumelious language without answering again, and gene 
erally submit tamely to his buffets, though unlawful and 
unmerited. Such are the habits of the country. It is not 
now the question, whether these things are naturally 
right and proper toexist. They do exist actually, legally, 
and inveterately. Indeed, they are inseparable from the 
state of slavery ; and are only to be deemed wrong upon 
the admission that slavery is fundamentally wrong. Now, 
they must necessarily modify the rules of law, regulating 
the relation of man to man, so as to render them applica- 
ble, without injustice, to the two classes and races of our 
people, and suit them to the exigencies arising out of their 
living together, with such different passions, prejudices, 
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pursuits, and privileges. How is that to be effected? In 
reference to the point in hand, it would seem that but one 
method could be devised or thought of ; which is that. to 
which every Judge has resorted, who has been called to 
make up a judgment on it. It is to ascertain, from care- 
ful observation, the actual effect on the bulk of one race 
of certain conduct on the part of those belonging to the 
other. Indeed, that is, alone, the ground, on which the 
law classifies the different kinds of homicide. It is on 
that principle the law holds, that, when one free person 
is smitten by another and kills hin on the sudden, it is 
not murder ; because the act is not fairly and generally 
attributable to malignity of heart, but to that infirmity 
which is common to men in general in that condition; 
and, therefore it is fit, that there should be a compassion. 
ate consideration for it. That principle is as applicable 
to contests arising between the white and slave castes, as 
to the whites by themselves. The cases of children and 
apprentices, at the common law, do not rest upon an in- 
dependent arbitrary rule, but are examples merely of the 
principle under consideration. It is found that, when 
fathers and mothers correct those under their tutelage, 
they are not ordinarily prone to resent by violent retalia- 
tion, much less to attempt to kill; but that, on the con- 
trary, the young do the elder reverence. If, then, a child 
under punishment slays his parent, the conclusion is, that 
he was not moved to it by heat of blood on the sudden, 
but by a malignant and diabolical spirit of vengeance. 
That is the effect of applying that test of common ex. 
perience between persons in those relations. What will 
be the effect of applying it by a calm observer between 
free whites and negro slaves? Why, as laid down in the 
cases of Tackett and Mann, in respect to a provocation 
from a slave to a white man, upon which death takes 
place, “every individual in the community feels and un- 
derstands, that the homicide of a slave may be extenua- 
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ted by acts, which would not constitute a legal provoca- 
tion, if done by a white person ;” and that “many circum- 
stances, which would not constitute such a provocation 
for a battery by one white man upon another, would jus- 
tify it, if committed on a slave.” That, we see, is the re- 
sult of an application of the principle of the common law 
to the homicide of a slave by a white man—of that fruit 
of “the wisdom and experience of many ages of wise and 
discreet men, adapted to the habits, institutions, and ac- 
tual condition of our citizens.” And I think a Judge in 
this country will find himself compelled to adhere to that 
rule, whenever he is called to consider, whether the of. 
fence of a white man, whom he is trying for killing a 
slave, is or is not extenuated by the abusive and insolent 
reproaches of the slave and his trespass on his property 
before his face. So, it follows, as certainly as day fol. 
lows night, that many things, which drive a white man 
to madness, will not have the like effect, if done by a 
white man to a slave ; and, particularly, it is true, that 
slaves are not ordinarily-moved to kill a white man for 
a common beating. For, it is an incontestable fact, that 
the great mass of slaves—nearly all of them—are the 
least turbulent of all men ; that, when sober, they never 
attack a white man; and seldom, very seldom, exhibit 
any temper or sense of provocation at even gross and violent 
injuries from white men. They sometimes deliberately 
murder ; oftener at the instigation of others, than on their 
own motive. They sometimes kill each other in heat of 
blood, being sensible to the dishonor in their own caste of 
crouching in submission to one of themselves. That, how- 
ever, is much less frequent than among whites ; for they 
have a duller sensibility to degradation. But hardly 
such a thing is known, as that as!ave turns in retaliation 
on a white man, and, especially, that he attempts to take 
life for even a wanton battery, unless it be carried to 
such extremity as to render resistance proper in defence 
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of his own life. Crowds of negroes in public places are 
often dispersed with blows by white men, and no one re- 
members a homicide of a white man on such occasions. 
The inference is, that the generality of slaves—those who 
are well disposed towards the whites, as are almost all 
—do not in truth and fact find themselves impelled to a 
bloody vengeance, upon the provocation of blows with 
the fist or a switch from a white man. That is the ex- 
perience of the whole country. In the course of nearly 
forty-two years of personal experience in the profession 
and a very extensive intercourse with other members of 
the profession from every part of the State, I have not 
known or heard of half a dozen instances of killing or at- 
tempting to kill a white man by a negro in a scufile, al- 
though the batteries on them by whites have been with- 
out number, and often without cause or excessive Des- 
perate runaways sometimes resist apprehension by a re- 
sort to deadly weapons. But the fact certainly is, negro 
slaves can hardly be said to be at all sensible to the pro- 
vocation of an assault from a white man, as an incentive 
to spill blood. Such being the real state of things, itisa 
just conclusion of reason, when a slave kills a white man 
for a battery not likely to kill, maim, or do permanent in- 
jury, nor accompanied by unusual cruelty, that the act 
did not flow from generous and uncontrollable resent- 
ment, but from a bad heart—one, intent upon the asser- 
tion of an equality, social and personal, with the white, 
and bent on mortal mischief in support of the assertion. 
It is but the pretence of a provocation, not usually felt. 
Therefore, it cannot be tolerated in the law, though acted 
on in this particular instance by the prisoner—just as the 
law will not allow any provocation of words, gestures, or 
trespass on land or goods from one in equali jure—how- 
ever grievous sometimes to be borne, and however they 
may have actually transported a particular individual— 
to extenuate a homicide, because, as it holds, a rational 
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being is not too infirm to withstand such acts of provoca- 
tion. Therefore we concluded in Jarrott’s case, as I 
would now hold, “that the law will not permit the slave 
to resist”—that is, in a case of an ordinary assault and 
battery on him—“but that it is his duty to submit, or flee, 
or seek the protection of his master :” as in almost every 
instance he would in fact do, 

But it was further argued for the prisoner, that Jar- 
rott’s case is not in conformity with the previous cases of 
Hale, and of Will, 1 Dev. & Bat. 121, and that for that 
reason it cannot stand. But I must say, that it seems to 
me to be consistent with those two and all the other cases 
on this subject. I aided in the decision of most of them, 
and thought I understood them, and certainly I was not 
conscious of any conflict between them; nor am I yet. 
Hale’s case decides that a battery on a slave by a stranger 
is indictable ; and it decides nothing more. It was be- 
fore my time ; but I acknowledge its authority, and, in- 
deed, heartily concur init. But it proceeds further, upon 
a course of reasoning, to lay down a rule modifying that 
of the common law, as applicable to free equals, by say- 
ing—also correctly. as I think—that many things will ex- 
euse or justify a battery on a slave, that would not have 
the same operation in the case of a white person; and it 
refers to Tackett’s case as containing, in the passages al- 
ready quoted from it, the true doctrine of our law, as held 
by the Court, on this subject. All that, as far as it goes, 
is but what was said precisely in Jarrott’s case. Neither 
Hale's case, nor Tackett’s has a word, as to what redress 
a slave may take into his own hands for a battery on him 
by a white man. On the contrary, as was said in Jarrott's 
case, it clearly follows e converso from the decision and 
rule of Tackett’s and the doctrine of Hale’s case, that 
many things, which, between white persons, are greivous 
provocations, will not and cannot be so regarded, when 
proceeding from a white person to a slave, whose pas- 
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sions ought to be and are tamed down to his lowly con- 
dition. No one has thought, that there could not be a 
provocation from a white man to aslave, which would not 
extenuate a killing of the latter. It was, indeed, at one 
time held, that there could be no manslaughter of a slave 
by a white man, and that what would be only an exten- 
uation of the killing of a white man by another, would 
excuse the killing of aslave by him. That, however, 
was altered by the Legislature ; and the question, in re- 
jation to both kinds of homicide, has since been, what are 
legal provocations. With respect to the killing of a 
white man by a slave, we have thought those acts ought 
not to be recognised as provocations, which, according to 
common experience, do not, in the actual condition of 
these people among us, produce in them that furor 
brevis which the law mercifully regards; and that a 
moderate chastisement was of that character; but, on 
the other hand, that, as in Will's case, forcible injuries 
might be so wantonly and excessively inflicted on a 
slave, as to palliate his killing his opposer, though a 
white man. That case strikes me as having as little 
similitude to the present, as can exist between two cases 
of homicide ina sudden combat. There, in order to avoid 
threatened punishment, a negro man ran off from an 
overseer, who within a few steps brutally shot a whole 
load of his gun into his back, giving him a most danger. 
ous and painful wound. The slave did not then turn on 
the assailant, but still endeavored to escape, and the de- 
ceased, with a party of slaves pursued and headed him, 
and, after the prisoner had gone as far as he could, he 
was overtaken—all within a short period of six or eight 
minutes—when the overseer seized him for further pun- 
ishment, and commanded the negroes to lay hold, when 
the prisoner drew a knife and first struck at one of the 
negroes and then at the overseer and killed the latter. 
Upon those facts the Court held, there was a legal pro- 
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vocation ; and there certainly was, if human nature has 
any terror of death, instinct of self-preservation, or any 
sense, mental or corporeal, of the pain and injury of an 
unlawful and atrocious attempt to take life. Those were 
real provocations to any man, even one in his condition. 
But is it to follow therefrom, that a slave, who fora 
stroke with a switch or a few blows with the fist, kills 
a white man with a deadly weapon, did so under provo- 
cation, which might reasonably and in fact did rouse him 
to a pitch of furious passion, which drove him to the 
deed? Far from it, in my opinion; and I fear that it is 
giving occasion unnecessarily to much bloodshed, when 
it is so held. My conclusion is, that, if the man Dick had 
killed either of the white men concerned in this unfortu- 
nate affair, it would have been murder. And I must ex- 
press the hope, that it will thus be seen, that my opinion 
does not proceed upon a cold and rigorous policy of re- 
pressing in a slave an actual sense of the wrong done 
him by a wanton battery, in order more effectually to 
subjugate him; but that it rests on the fact, that a com. 
mon battery from a white man—such as was in this case 
committed—does not ordinarily provoke a slave to go to 
the extremity of taking life. 

All the foregoing reasons apply with yet more force 
against the prisoner; as he was not engaged in any way, 
but was a mere looker on. I believe, this is the very 
first instance in which a slave has ventured to interpose, 
either between white men, or between a white man and 
a slave, taking part against the white man. Why should 
he intermeddle upon the plea of resisting the unlawful 
power, or redressing the wanton wrong, of a white man, 
when he, to whom the wrong was done, is admitted to 
have been unresisting’ Shall one slave be the arbiter 
of the quarrels witnessed by him between another slave 
and the whites? It seems to me to be dangerovs to the 
last degree to hold the doctrine, that negro slaves may 
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assume to themselves the judgment as to the right or 
propriety of resistance, by one of his own race, to the au- 
thority taken over them by the whites, and, upon the no- 
tion of a generous sympathy with their oppressed fellow 
servants, may step forward to secure them from the hands 
of a white man, and much less to avenge their wrongs. 
First denying their general subordination to the whites, 
it may be apprehended that they will end in denouncing the 
injustice of slavery itself, and, upon that pretext, band to- 
gether to throw off their common bondage entirely. The 
rule, which extenuates the assistance given by a white 
man to his friend, in a conflict between him and another 
white man—all being in equali jure—cannot, } think, be 
safely or fairly extended, so &s to allow a slave, upon sup- 
posed generous impulses, to do the noble duty of killing a 
white man, because he tyrannizes over a negro man, so 
far as to give him a rap with a ratan and a few blows 
with his fists. I have never heard such a position ad- 
vanced before, either as a doctrine of our law or as an 
opinion of any portion of our people. 

For these reasons, the judgment, I think, ought tobe 


affirmed. 


Per Curiam. Ordered that the opinion of the majori- 
ty of the Court be certified to the Superior Court of Law 
of Martin County, that it may proceed accordingly. 
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In an indictment for homicide, it is the province and duty of the Court to in- 
form the jury, upon the supposition of the truth of the facts, as being agreed 
on or found by the jury, what the degree of the homicide is. 

Where the State, in a prosecution for a homicide, relies upon the ground of 
express malice, the witnesses can only prove the existence of previous mal- 
ice or threats, but they cannot prove the existence of the malice up to the 
time of the homicide and that the prisoner acted on it in slaying. It is the 
province of the jury to make those inferences, or not, upon the facts proved. 

When persons fight on fair terms, and, after an interval, blows having been 
given, a party draws, in the heat of blood, a deadly instrument and inflicts 
a deadly injury, it is mauslaughter only ; but, if a party enter a contest, 
dangerously armed, and fights under an unfair advantage, though mutual 
blows pass, it is not manslaughter, but murder. 

It is the province of the Court, ia which the trial takes place, to judge of the 
truth or sufficiencey of the causes assigned for a motion for a continuance 
or removal of a trial. 


Appeal from the Superior Court of Law of Richmond 
County, at the Fall Term 1848, his Honor Judge Catp- 
WELL presiding. 

The prisoner was indicted in Anson for the murder of 
William Taylor ; and David Hildreth was charged in the 
same indictment, as being present, aiding and abetting. 
At the instance of the prisoner, his trial was removed to 
Richmond ; and in Richmond the prisoner prayed fora 
second removal of the trial, upon his affidavit, which is 
set out in the bill of exceptions, stating various acts of 
sundry persons and other circumstances, which had in- 
duced him to believe, that he could not have a fair trial 
in Richmond. The Court refused the motion. The pris- 
oner then moved for a continuance, upon his affidavit, 
which is also set out in the bill of exceptions, stating the 
absence of divers witnesses, who had been summoned for 
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him, by whom he expected to prove several material facts 
therein stated. The Court refused that motion also. It 
is stated in the bill of exceptions, that about 100 per: 
sons were sumnmoned as jurors in the case, and that the 
prisoner challenged a large majority of them for cause, 
before the jury was formed; and that the prisoner ex- 
amined those, thus challenged, as to their indifference, 
and that more than 15 of them had formed and expressed 
an opinion unfavorable to the prisoner. 

Upon the trial, one Edmund Taylor, a son of the de- 
ceased, and of the age of 21 or thereabouts, gave evidence 
on the part of the State: That, after sunset on the 
5th of September, 1848, he was in his father’s corn field 
engaged in stacking fodder with his father, a negro man, 
and a younger brother—who had not age and capacity to 
be examined as a witness: That he, Edmund, was on a 
stack, which they were near finishing, and his father and 
the negro were throwing up fodder to him ; when he saw 
the prisoner, riding about in the field of his uncle. John 
Taylor, to the north of them, and reeling asif drunk. At 
that time David Hildreth rode up to the fence on the 
South side of the field and asked, if they knew where Ro- 
bert was; and upon being told where he was, David 
called Robert, who answered him; and David then rode 
around the field into a lane between the fields of William 
Taylor and John: That the prisoner soon afterwards 
pulled down the fence and rode up towards the stack, so 
as to have the deceased between him and the stack: that 
then David came in a different direction, and stopped on 
the other side of the stack, and about six or eight steps 
off: that the prisoner did not then appear to be drunk, 
and he asked, if they had not done stacking fodder: to 
which no reply was made, asthe witness and the deceased 
were displeased with him on account of a State’s war- 
rant he had taken out against them not long before: 
that the prisoner then used very obscene and insulting 
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language to them, and turned his horse asif he were 
going to ride off; and the deceased then told him, he 
would indict him for pulling down his fence and coming 
into his field, and ordered him out: upon which the pris- 
oner got off his horse and made towards the deceased, 
who gave back and passed the stack ; that as he passed he 
told the witness to him give his knife, which the witness 
refused ; that David then said, “take notice, 1 do not 
get off my horse :” That the prisoner continued to ad- 
vance on the deceased and the latter to retreat, when he 
said to the prisoner, “ TI’ll kill you, if you don’t go out of 
my field ;’ but that the prisoner still advanced and the 
witness said to his father, “ I would not let a man rush 
on me in my own field in that way”—whereupon David 
said, “ hush, or I'll whip both of you,” and the deceased 
picked up a doted chump and after giving back eight or 
ten steps, and while still giving back, he struck the pris- 
oner about the head, when the witness saw the prisoner’s 
hand strike the deceased in the breast, and then the de- 
ceased struck the prisoner again, and immediately ex- 
claimed, “ Bob Hildreth has killed me—he has cut my 
heart open”—and the deceased, bleeding very much, 
walked off about twenty steps and fell dead. The wit- 
ness further stated, that the fight occurred between sun- 
set and dark, and that the moon was shining, so that it 
was daylight and moon-light; that, when the prisoner 
got off his horse, he did not think he would hurt his fath- 
er, as he noticed particularly to see, if he had a knife or 
stick in his hand, and that he did not discover either, 
though he was on the stack ; that he did not see the 
prisoner raise his hand, while he was advancing on the 
deceased, and that he saw him strike but one blow, 
though there were two wounds; and that immediately 
afterwards he saw a bloody knife in the hand of the pris- 
oner, with a blade four inches long. 
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Other witnesses gave evidence for the State, that the 
deceased was a small and infirm man, about sixty years 
old; that there were two wounds on the dead body— 
one, on the breast, about one inch deep and penetrating 
the breast bone, and appeared to be a stab with a knife; 
the other, on the left side, about three quarters of an inch 
wide and six inches deep, which was mortal. 

Further evidence was given, that the prisoner leased 
a house from the deceased, situate about a quarter ofa 
mile from that in which the deceased resided; and that, 
about four or five weeks before the homicide, the prison- 
er told a witness, the deceased was in the habit of watch: 
ing his house to catch him trading with slaves, and he 
asked. if he would not be justified in whipping him—to 
which the witness replied he had better nct do so, but ap- 
peal tothe Jaw. Other witnesses gave evidence, that, 
on the 13th of August 1844, the prisoner applied to a mag- 
istrate for a peace warrant against the deceased and his 
son Edmund, upon the ground, that they threatened to 
burn his house and also to do him personal injury : 
That the magistrate endeavored to put him off, and the 
prisoner said, if he did not grant him a warrant, he would 
take the law into his own hands: That, thereupon, the 
warrant was issued on the prisoner’s affidavit, and the 
defendants therein were arrested and on examination 
discharged. Another witness deposed, that, about five 
weeks before the homicide, the prisoner asked him seve- 
ral times, if the deceased had not applied to him to watch 
the prisoner’s house for the purpose of detecting him in 
trading with slaves ; to which inquiries the witness re- 
plied, that Taylor talked a great deal, and that it was not 
worth while to mind him—and that, during the conversa- 
tion, the prisoner said two orthree times, “I will kill the old 
rascal ;” and, the last time, he said, “I will kill him and 
you may seeit.” Another witness gave evidence, that, 
in the afternoon of the 5th of September, the prisoner 
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and his brother David came on horse-back to John Tay- 
lor’s and drank some cider; but neither was drunk: 
That the prisoner asked the witness, if he had not heard 
William Taylor say, that he intended to burn down his, 
the prisoner's, house, and the witness replied, that he 
had not; and then the prisoner said, he would have him 
summoned, any how: That David then asked him, if he 
ever heard Taylor say, that a negro saw him, David, and 
his father lying in the road drunk: to which the witness 
replied, that he had heard the deceased say something 
like it—upon which David said, “I will go over and beat 
old Bill Taylor nearly to death :” That the prisoner and 
David then left John Taylor’s, about an hour and a half 
before sunset, and rode over to Janies Hildreth’s, which 
was to the North and in sight of John Taylor’s and about 
a quarter of a mile off. Another witness gave evidence, 
that the two brothers got to James Hildreth’s about an 
hour by sun; and that, after being there some time, the 
prisoner borrowed David’s knife, saying he wanted to 
mend his bridle: that he opened and shut the knife twice 
and looked at it each time, and then put it into his pock- 
et, and without mending his bridle, rode off North, ina 
direction from the deceased’s house and field; but that 
after going some distance, he turned towards the deceas- 
ed’s plantation; and that in order to get there, he would 
have to pull down three fences. Further evidence was 
given, that the prisoner was arrested on a warrant the 
third day after the homicide, and was found in a thicket 
of briers in an old field, and that he had a slight wound 
on the forehead, and said that the deceased struck him 
there. 

Upon this evidence, the counsel for the prisoner moved 
the Court to instruct the jury, that it was a case of mu- 
tual combat, in which the offence was extenuated from 
murder to manslaughter. But the presiding Judge re. 
fused to give that instruction, and told the jury, that the 
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rule was, that, if two persons engage in a sudden combat, 
and, after they become heated by the combat, one of them 
seizes a deadly weapon, or uses one in his hands, having 
no intent to use it when the combat commenced, and slay 
his adversary, it is but manslaughter. And after sum. 
ming up the evidence, the Court instructed the jury, that, 
if the witnesses in this case were tc be believed, the 
prisoner was all the time advancing on the deceased and 
the deceased all the while giving back; and that the 
killing, according to the testimony, if true, was not man- 
slaughter, but murder. 

The jury convicted the prisoner of murder, and from 


the sentence he appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Rurrin, C. J. The Court finds no error in the record. 


It is the undoubted province and duty of the Court to in- 
form the jury, upon the supposition of the truth of facts, 
as being agreed or found by the jury, what the degree of 
the homicide is. Fost. Cr. L. 255. State v. Walker, N. 
C. T. R. 231. If it were not so, there would be norule of 
law, by which a killing could be determined to be mur- 
der, but the whole matter of malice or alleviation would 
fall to the discretion and decision of the jurors in each 
particular case, and there would be no mode of review - 
ing it, so as to reverse the decision, though erroneous. 
There could be no tyranny more greivous, than that of 
leaving the citizen to the prejudices of jurors, or the dis- 
cretion of judges, as to what ought to be deemed an of- 
fence, which should, or should not, deprive him of his life. 
The only security for the accused is for the law to define 
a priori, what shall constitute a crime, and, in the case 
of capital punishment, when it shall be inflicted. It is 
one of the praises of our law, that such have always been 
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its provisions. The presiding Judge, therefore, did not 
transcend his power, but performed simply his duty, in 
directing the jury upon the point, whether the killing here 
amounted to murder or manslaughter, taking the facts to 
be as deposed to by the witnesses. The truth of the evi- 
dence, as far as appears, was not indeed contested on the 
part of the prisoner. On the contrary, he assumed it to 
be true, when he prayed an instruction upon it, in general 
terms, that this was one of those cases of mutual combat, 
in which the law holds a killing to be but manslaughter. 
The only question, then, is, whether the Court ought to 
have given the instruction asked, or whether that given 
was wrong ; for an error, in either respect, would entitle 
the prisoner to a venire de novo. But we are of opinion, 
that there is no such error. For, upon the supposition 
that the evidence was true, the Court holds clearly, that 
the prisoner was guilty, not merely of manslaughter, but 
of murder, in point of law ; and that the malice, necessary 
to constitute the killing inurder, was implied by the law 
and was properly declared by the Court. It is true, there 
was evidence given of express malice, that is, of a pre- 
vious ill-will of the prisoner towards the deceased and 
threats of killing him, and some evidence tending to show, 
that the prisoner, up to the period of the homicide, har- 
bored such ill-will and went to the place for the purpose 
of killing Taylor or doing him great harm. It may be, 
that the evidence on that point might have been thought 
by the jury to establish the inferences, to which it tended, 
Whether it was or not, it is purely a matter of fact, 
whether, after such an interval between the threats and 
the killing, the prisoner acted on the old grudge on this 
occasion, as well as whether such previous malice existed, 
and neither the presiding Judge nor this Court has au. 
thority to form an opinion upon it. His Honor, indeed, 
left it to the jury, whether the evidence was true or not, 
and gave his instruction upon the hypothesis that the jury 
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found it to be true. They have said it was; but that 
only goes to the facts of the previous ill-will and threats, 
because to those alone did the witnesses depose. They 
did not, and could not, testify to the continuing of the ill- 
will up to the homicide, and that the prisoner acted on it 
in slaying. That is not capable of being directly proved 
by witnesses, but is an inference as to the actual state of 
the party’s mind and intention, upon which the act of kill- 
i -g was done ; and it was, therefore, proper for the jury 
and not the Court to draw it. If the case depended on 
that enquiry, and the killing would not be, or, rather, was 
not murder, without any reference to the evidence of 
express malice, we should hold, it was erroneous to 
direct the jury, that the prisoner was guilty of murder, 
without submitting to the jury the enquiry, as to the con- 
tinuing existence of the express malice. But we conceive 
that, independent of that point, and without any regard to 
such parts of the evidence as are relevant to it simply, the 
prisoner is guilty of murder upon the facts and circum: 
stances attending the homicide, by themselves implying 
malice. From the admitted fact of the homicide the law 
presumes malice, and the matter.of extenuation must arise 
out of the evidence of the killing itself, or must be other- 
wise proved by the prisoner. Here the whole turns on 
the testimony of Edmund Taylor, the only witness present 
at the fact, and upon the number and nature of the wounds- 
That must be assumed to be true, because the Judge 
founded his instruction upon the supposition, that all the 
evidence was truce. Taking it to be true, the prisoner can- 
not deduce from it any alleviation of guilt, short of mur- 
der. That, which was insisted on for him, is not tenable: 
namely, that it was a case of mutual combat, and there- 
fore the offence wasextenuated There is no such rule 
of law ; for, although in many cases of mutual combat, a 
killing is but manslaughter, because done upon sudden 
heat, yet there are many others, in which a killing in such 
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acombat is murder, because the circumstances show, 
that the slayer was from the beginning actuated by malice, 
or in other words, intended to take or endanger the life of 
the other by an undue advantage in an unequal combat. 
And the rule on the point was, we think, laid down with 
substantial correctness in this case. Here was provoking 
language and behaviour on both sides; so thatit would 
mattet not, which gave the first blow, if the fight was 
fair and intended by the prisoner, at the first, to be fair. 
Bat, if one, upon a sudden quarrel, draws his sword and 
makes a pass at the other, whose sword is then undrawn, 
and then the latter draw his sword and a combat ensue in 
which he is killed, it is murder; for. by making his first 
pass, when the adversary’s sword was not drawn, the as- 
sailant shewed he sought the other’s blood, and the en- 
deavor of the other to defend himself, which he had a right 
to do, will not excuse the killer. Foster 295. Mr. East 
states the rule to be, that, if on any sudden quarrel blows 
pass, without any intention to kill or injure materially, 
and inthe course of the scuffle, after the parties are 
heated by the cortest, one kill the other with a deadly 
weapon, it is but manslaughter; but that, when an ate 
taek is made witha dangerous weapon, the party assailing, 
without sufficient legal provoeation, must put the party 
assaulted upon an equal footing in point of defence, at 
least at the onset, 1 East. P. C.242,3. So, Russell says, 
that, although the use of a deadly weapon after the com- 
bat began will not make the offence more than man- 
slaughter, if the combat was equal at the onset, yet the 
conclusion is different, if there be any previous intention, 
or preparation, to use such a weapon in the course of the 
affray. 1 Russ. Cr. L. 446,497. In those positions he 
is supported by the cases cited by him. In Whiteby’s 
case, 1 Lewin’s Cr. cases, 173, Mr. Justice Baytey states 
the law thus: when persons fight on fair terms, where 
life is not likely to be at hazard, if death ensue, it is 





SUPREME COURT. 





State v Hildreth. 





on — — — — — 


manslaughter: and if persons meet originally on fair 
terms, and, after an interval, blows having been given, 
a party draws in the heat of blood a deadly instru- 
ment and inflicts a deadly injury, it is manslaughter only; 
but if a party enter a contest, dangerously armed, and 
fights under an unfair advantage, though mutual blows 
pass, it isnot manslaughter, but murder. In Anderson’s 
case, the prisoner and Levy quarrelled and went out to 
fight, and the latter was found to be stabbed in many 
places and died immediately, and it appeared that the 
prisoner had a knife, and that no body else could have 
given the stabs, and the jury were told, it was murder, if 
the prisoner used his knife privately from the beginning, 
or, if, before the fight began, he placed the knife so that 
he might use it during the affray and used it according- 
ly. These principles and cases fully establish the correct- 
ness of the direction in this case. The prisoner, without 
exhibiting his knife or giving any notice of it, prepared 
the knife before hand, or, at all events. drew it before any 
blow had passed, and in the dusk of the evening he pressed 
on the deceased, an infirm and weakly old man, who re- 
treated eight or ten yards, and, as soon as the prisoner 
got near enough to strike, he gave the mortal stab. That 
he must have drawn the knife at the beginning, or, at 
least, before any blow on either side, is absolutely certain, 
if Eclmund Taylor told the truth ; for the witness did not 
see the prisoner draw the knife, nor, indeed, see it at all 
until after the killing, and he says the stroke by the 
prisoner immediately followed that given by the deceased, 
and that the deceased then exclaimed, that he was killed. 
That the deceased made defence as he did, can make no 
difference ; for, against such an assault, as Mr. Justice 
Foster says, he had a right to endeavor to defend him- 
self. It doesnot appear, that the weapon, with which 
the deceased struck, was of a nature, that was likely to 
do much bodily harm, but, from the description of it and 
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its effects, quite the contrary. It is the case, therefore, 
of an attack by an armed upon a feeble unarmed man, 
in which the latter endeavored throughout to avoid the 
conflict, and the former gave a mortal blow, with a dead- 
ly weapon, as soon as he was able to give a blow at all— 
the weapon not being drawn in the course of the scuffle, 
but being prepared before any actual scuffle, or a blow 
on either sidé. The impulse to give the mortal stroke 
was not excited, during and by a combat. It is clear, that 
the prisoner sought and took that undue advantage in the 
fight, which prevents the law from attributing the act 
of killing his fellow man to human frailty and the sudden 
transport of passion, excited by the provocation of a blow 
or during an affray, and lays it to that malignity of heart 
which seeks the life of another without any legal provo- 
cation. The Court, therefore, holds that in point of law 
there was no error in either the instruction given, or, of 
course, in refusing that asked. 

It is the province of the Court, in which the trial takes 
place, to judge of the truth or sufficiency of the causes 
assigned for a motion for a continuance or removal of a 
trial. It must be’so; else it would be ir the power ofa 
prisoner to postpone a conviction indefinitely, however 
clear his guilt, by making affidavits with the requisite 
matter on the face of them. The temptation to perjury 
is so strong in capital cases, that it is an established prac- 
tice on the circuits to distrust affidavits after one contin- 
uance or removal, and scrutinize them narrowly. The 
presiding Judge must dispose of such applications in his 
discretion ; and, as in other cases of discretion, his 
decisions cannot be reviewed here, but are final. 


Per Curiam. Ordered to be certified accordingly to 
the Superior Court of Law of Richmond County. 
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‘One, who is present and sees that a felony is about to be committed and does 
in no manner interfere, does not thereby participate in the felony com- 
mitted. Every one may, upon such an occasion, interfere, to prevent, if 
he can, the perpetration of the felony, but he is not bound to doso, at the 
peril, otherwise, of partaking of the guilt. It is necessary, in order to make 
him an aider or abetter, that he should do or say something, shewing his 
consent to the felonious purpose and contributing to its execution. 

It is a general rule, that the declarations of a party accused of a crime, 
made in his own favor, after the time of the alleged commission of the 
crime, are not evidence for him. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term 1848, his Honor Judge Pearson 
presiding. 

The prisoner was indicted for the murder of William 
Taylor, as being present, aiding and abetting Robert Hil- 
dreth ; whose case has been before the Court at this term, 
As far as the evidence was stated in Robert’s case, it is 
much the same with that, which was. given in this case. 
In addition, however, the witness, Edmund Paylor, stated, 
that, as soon as his father made the exclamation, that he 
was killed, he, the witness, jumped off the stack and seized 
a fence rail to strike Robert, and that the negro man took 
it from him. Robert then got on his horse and the wit- 
ness cursed him for killing his father: whereupon Dav.d 
said: “are you cursing me ?” and the witness replied, that 
he was not, but was cursing Robert, when David said 
again, “he is my brother, and if you curse him, I will put 
balls through you.” Then Robert and David rode off to- 
gether, at the instant William Taylor fell and expired. 














JUNE TERM, 1849. 





State v. Hildreth. 





Evidence was also given on the part of the prisoner, 
that Edmund Taylor was examined before the coroner's 
inquest and then stated, that the prisoner made use of the 
expression, “Take notice I do not get off my horse,” after 
the homicide, and not before or during the affray: and 
that he was of weak understanding, and that the prisoner 
had no pistol with him. On the contrary, evidence was 
given, that he had competent capacity and a good char- 
acter. 

The credibility of Edmund Taylor was much discussed 
by the counsel on each side. The presiding Judge 
summed up the several suggestions made at the. bar on 
that point, and informed the jury, that he had no right or 
wish ta intimate an opinion on them, but that they were. 
to be weighed by them. And he then instructed the jury, 
that, in order to the conviction of the prisoner, it was ne- 
cessary for the State to establish two things. The first 
was, that Robert Hildreth killed William Taylor as 
charged in the indictment, that is, murdered him. And 
upon that point the jury was instructed, that, if upon the. 
whole matter they were satisfied that Edmund Taylor 
was able and willing to tell the truth and had told the 
truth, Robert Hildreth was guilty of murder, and the 
State had made out the first allegation: otherwise the 
prosecution was at an end, and the prisoner was entitled 
to an acquittal. 

The second thing to be established was, that the pri- 
soner was present, aiding and abetting, at the murder. | 
And the Court thereupon instructed the jury, that if one, 
who is present, does or says anything, calculated and in- 
tended to make known, that he would help, if need be, by 
taking a part in the fight, or by keeping off others, or by 
aiding an escape after the deed should have been done, 
that is an aiding and abetting; and that, if the jury 
should believe that the prisoner made use of the words, 
“bush, or I will whip you both,” in the manner stated by 
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the witness, with the intention of discouraging and deter- 
ring Edmund Taylor and the negro from interfering, that 
was sufficient to constitute aiding and abetting, and the 
prisoner would bz guilty of murder or manslaughter, as 
they might find the facts to be on the other points follow- 
ing: That if the prisoner knew, before they entered the 
field, of the intention of his brother to attack Taylor and 
to use the knife in the fight, and the re was an understand- 
ing between them, that the prisoner should be present 
and aid, he would be guilty of murder, as well as his 
brother: And if there was no such previous understand- 
ing, and the prisoner, after he entered the field, discovered, 
that his brother intended to use the knife in the fight in 
time to have prevented it, he was also guilty of murder. 
And that, in enquiring, whether the prisoner had such 
knowledge, the jury might consider, as a circumstance, 
that no expression of surprise or regret came from the 
prisoner after the act was done. But, if the prisoner 
knew of the ill-wil! of his brother to Taylor and that he 
intended to attack him, but did not know of his intention 
to use the knife in time to prevent it, and the fatal result 
was unexpected to him, then the prisoner, by reason of 
his engaging in the unlawful beating, would be guilty of 
manslaughter, but of no more. 

The jury found the prisoner guilty of murder, and, after 
sentence of death, he appealed. 


Attorney General, for the State. 
Strange, for the defendant. 


Rurrin,C. J. In the case of Robert Hildreth at the 
present term, the Court had occasion to give an opinion 
on the degree of the guilt of that person, according to the 
evidence given by the witness, Edmund Taylor; which 
was in accordance with the instruction given in the pre- 
sent case, in which the Court confined the attention of 
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the jury, upon that question, to the testimony of that wit- 
ness only. The facts deposed to by him are substantially 
the same in both cases; and therefore there is nothing 
for this Court to add on that point. The only material 
difference in the cases is, that, on Robert’s trial, there was 
no attempt to discredit that witness, while on David's, 
there was evidence given both of his weakness, and of a 
falsehood or a mistake in his testimony. But no error, 
as we think, was committed by the presiding Judge in 
respect to that part of the case ; for, he expressly avoided 
expressing any intimation of opinion on the credit due to 
the witness, and as expressly told the jury, that it was ex- 
clusively for their consideration; and we hold, that it 
was clearly within the appropriate powers and duties of 
the Judge to lay distinctly before the jury the various con- 
siderations, arising out of the evidence, tending to sustain 
or impeach the credit of the witness—leaving it, all the 
while, to the jury exclusively to judge of their weight. 
The Court likewise agrees, that aiding and abetting 
was properly explained to the jury, and that they might 
have found the prisoner guilty, accordingly, if he used 
the words deposed to with either of the intentions supposed; 
provided, there had been a previous understanding be- 
tween the brothers, that one of them should kill the deceas- 
ed, or do him great bodily harm, and that the other should 
abet it by his presence and encouragement. If it could 
be seen that the verdict was founded on that ground, we 
should deem it undoubtedly correct in point of law. But 
that cannot be assumed ; because the case was also left 
to the jury upon a supposition, that there was no such pre- 
vious understanding, and that Robert was guilty of mur- 
der upon the malice implied by the circumstances, mere. 
ly, of the killing—in which case the jury was instructed, 
in the alternative, that the prisoner was guilty of murder, 
if, after he entered the field, he discovered that his broth- 
er intended to use the knife, in time to have prevented 
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him. The jury may have given their verdict on this lat- 
ter instruction; and, therefore, if it ought not to have 
been given, the conviction ought not tostand. The Ceurt 
is of opinion, that it ought not to have been given. It is 
to be observed, in the first place, that, upon the evidence, 
there was no opportunity for the prisoner to discover, 
“after he entered the field,” that his brother had prepar- 
ed or meant to use a deadly weapon, until the rencoun- 
ter commenced; for the two brothers came in opposite 
directions and had not been together in the field, until 
the prisoner rode up and stopped eight or ten steps on 
one side of the stack, when Robert and Taylor were on 
the other. Again, it is apparent, that he could not then 
have made the supposed discovery, until after the fight 
began, when Taylor retreated past the stack and Robert 
pursued, so as to bring the parties on the same side of 
the stack with the prisoner, and in his view. Such is. 
ihe state of facts to which the instruction isto be applied; 
and, thus applied, we think it inaccurate. For suppos- 
ing the prisoner to have no previous concert with his 
brother, and that, during the combat, he first discovered, 
that the other intended to use a deadly weapon, we thiuk, 
he was not guilty of murder, although he made the discov- 
ery in time to have prevented Robert from actually giv- 
ing the stabs. For one, who is present and sees that a 
felony is about being committed and does in no manner 
interfere, does not thereby participate in the felony com- 
mitted. Every person may, upon such an occasion, inter- 
fere to prevent, if he can, the perpetration of so high a 
erime ; but he is not bound to do so at the peril, other- 
wise, of partaking of the guilt. It is necessary, in or- 
der to have that effect, that he should do or say some- 
thing, shewing his consent to the felonious purpose and 
contributing to its execution, as an aider and abetter. 
Therefore, the proper instruction, in the case supposed, 
would have been, that if the prisoner, after discovering 
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the deadly intention of his brother, instead of preventing 
its execution, deterred others from preventing it, or in- 
cited his brother to go on, then he would be guilty of mur- 
der. . If the case had been so put explicitly to the jury, 
it seems highly probable, they could not have convicted 
the- prisoner of murder. For, upon the hypothesis as- 
sumed, that the prisoner discovered the fatal purpose of 
Robert, for the first time, during the combat, there is 
nothing to shew, that he used the expression, “ Hush or 
Pil whip you,” after such discovery, or in any other way 
gave his sanction to the attempt. or the deed. His pres- 
ence did in no way contribute to the fact; or, at all 
events, it did not appear that he could so have intended. 
It is true, that he uttered no expression of surprise or re- 
gret at the fact; which might. indeed, with other things, 
have some weight in inducing a belief of some concerted 
action between the brothers. But, of itself, it affords no 
evidence that the prisoner assented to or meant to encour- 
age the perpetration of a murder, which he at that time 
first discovered. Even the witness, Edmund Taylor, ex- 
pressed no such surprise or regret, though he says the 
event was unexpected by him, and that he endeavored to 
avenge it. Indeed, it seems to the Court, upon a calm 
consideration of the circumstances, that there was no 
evidence, upon which the case should have been left to 
the jury on the question, whether the prisoner did aid 
and abet after his discovery of Robert’s intention to use the 
knife, as already supposed ; or, even, on the other question, 
whether the prisoner knew of such intention of Robert be- 
fore he actually used the knife in giving the mortal blow. 
For the witness was in a much better situation to 
discover it, than the prisoner was; and it appears, 
that from the imperfect light, the cautious concealment 
of the instrument by Robert, and his sudden onset, the 
witness was unable to perceive the knife, although he 
looked particularly for that purpose. How, then, can it 





SUPREME COURT. 





State v. Hildreth. 





be inferred, without other evidence, that the prisoner, ‘on 
the other side of the stack and further off, saw the knife 
and immediately knew the extremity to which the as- 
sailant would go with it? Upon these grounds the Court 
deems the conviction erroneous, and directs a venire de 
novo. 

As the case may be brought to another trial upon the 
allegation of express malice and preconcert between the 
brothers, it seems proper to dispose of a question of evi- 
dence, which arose on the former trial and might possibly 
be made on another. The point was this. The prisoner 
offered to prove by his sister, that, after dark, on the night 
of the homicide, she heard Robert and David ia conver- 
sation near their father’s, and about three or four miles 
from Taylor's; and that, before they perceived her, and 
when the prisoner had no reason to think he was over- 
heard, she heard the prisoner say to Robert, “You ought 
not to ha ve done so,” and that, from his voice, she knew 
that he was crying. The Court rejected the evidente. 
We concur in the decision. The general rule is, that a 
person’s own declarations are not admissible for him. 
The rule is not founded on the idea, that they would'never 
contribute to the ascertainment of truth ; for, very often, 
they might be entirely satisfactory. But there is so much 
danger, if they were received, that they would most come 
monly consist of falsehoods, fabricated for the occasion, 
and so would mislead much oftener than they would en- 
lighten, that it was found indispensable, as a part of the 
law of evidence, to reject them altogether, except under 
a few peculiar circumstances. This case does not fajl 
within any established exception. It is impossible to as- 
certain, whether the prisoner had or had not perceived 
his sister ; or whether he had no reason to believe that 
he was over-heard by her or some other member of the 
family, or some one else ; or whether his tears were sin- 
cere or feigned. It was merely a declaration, subsequent 
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to the event alluded to—if the allusion was to this occur- 
rence—and not forming part of the transaction ; and, 
therefore, the objections, on which the general rule rests, 
apply with full force against its admissibility. 


Pex Cunsam. This opinion ordered to be certified to 
the Court below, that they may proceed accordingly. . 


PLEASANT BLACK vs. LABAN WRIGHT, EX’OR, §c. 


Proof of the hand writing of a deceased subscribing witness to a bond is not, 
strictly, prima facie evidence of the execution of the bond, though it will 
authorize the reading of the instrument to the jury. But the jury must 
weigh this, together with the other circumstances given in evidence, and, 
from the whole, determine whether the alleged instrument was executed 


or not. 

It is among the strongest circumstantial proofs against a person, that he omits 
te give evidence to repel circumstances of suspicion against him, which he 
would have it in his power to give, if those circumstances of suspicion were 

‘ 


unfounded. . 
\ 


Appeal from the Superior Court of Law of Rockingham 
County, at the Spring Term 1849, his Honor Judge Dice 
presiding. 

This is an action of debt, commenced January 27th 
1844, on a bond to the plaintiff for $111, dated January 
1lth 1838, and payable one day after date. Plea, non 
est factum. 

On the trial the plaintiff produced the instrument, 
which purported to be executed by the testator by make 
ing his mark, and to be attested by John Wall, junior, a 
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son of the testator ; and he proved the death of the sub- 
scribing witness and his handwriting. 

The defence was, that the alleged bond was a forgery. 
In support thereof the defendant gave evidence, that the 
instrument was all in the handwriting of the subscribing 
witness, John Wall, junior, and that he was a man of bad 
character, as early as 1838, and had the reputation of be- 
ing a gambler, swindler, and passer of counterfeit money, 
and was unworthy of credit. The defendant also gave 
evidence, thatin April 1841, his testator gave to the plain- 
tiff, on dealings between them, a bond for $71 74, and 
that in May 1842, the plaintiff brought a warrant thereon 
and took judgment against the obligor, who staid it, 
and died in August following. The defendant also gave 
evidence that his testator could not write, but was a 
marksman ; and he called one King as a witness, who 
stated, that, for the last twenty years of the testator’s life, 
he, thé witness, had done the most of his business for him, 
such as writing and making settlements for him, and had 
often seen the testator make his mark to bonds and other 
instruments, so that he believed that he could distinguish 
it from the marks of other persons ; and he deposed, that, 
in his opinion, the mark of the alleged bond was not that 
of the testator. 

The defendant offered further to give evidence, that 
the plaintiff had a book account against the testator for 
dealings commencing in September 1838 and ending in 
April 1839, and that, at the latter day, the testator paid 
it, and took the plaintiff’s receipt thereon. But the Court 
rejected the evidence. 

. The defendant offered further to give evidence, that 
Wall, junior, was dissatisfied with his father’s will. But 
the Court rejected this also. 

The defendant then offered further to give evidence, 
that the plaintiff had two other instruments, purporting 





JUNE TERM. 1849. 
Black v. Wright, 








to be bonds given to him by the testator, and to be wit- 
nessed by John Wall, junior, bearing different dates from 
that sued on in this action and subsequent thereto; and 
that they were all in the hand-writing of John Wall, jr. = 
And the defendant alleged that, in fact, the three instru- 
ments were written by the said John Wall, junior, upon 
the same sheet of paper and at the same time, and that 
the same would so appear upon inspection of the instru- 
ments; and to that end the defendant offered the other 
two alleged bonds in evidence. But the Court refused to 
receive any part of this evidence. 

The plaintiff then gave evidence, that John Wall, the 
elder, had said that his son, John, was running him in debt 
and would ruin him, if he did not stop. 

The Court instructed the jury, that the plaintiff had 
made out a prima facie case, by proving the death of the 
subscribing witness and his hand-writing, which entitled 
him taa verdict, unless they were satisfied, that the bond 
was a forgery: and that the only evidence tending to 
prove the forgery was the testimony of King, and that re- 
lating to the bond for $71 74, and the bad character of 


John Wall, junior. 
The jury found for the plaintiff, and the defendant ap- 


pealed from the judgment. 


No counsel for the plaintiff. 
J. T. Morehead, for the defendant. 


Rurrix, C. J. The Court thinks there ought to be a 
venire de novo. We are not satisfied with the instructions 
given to the jury on the case made by the evidence, 
which went to them, and we are also of opinion, that pro- 
per evidence was excluded. 

Although proof of the signature of a dead subscribing 
witness is sufficient to allow the instrument to go to the 
jury, yet, where there is also evidence tending to disprove 
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the execution of the instrument, we think it is not correct: 
to say, that the evidence of the hand writing amounts to 
prima facie proof of the plaintiff's case: that is, as de- 
fined here to the jury, such As entitled the plaintiff to a 
verdict, unless the jury should be satisfied by the evidence 
on the other side, that the instrument was a forgery. 
That is changing the onus of proof improperly, as it seems 
to us; for, in such a case, it must be a question for the 
jury to determine, according to the weight of circum- 
stanees on each side, whether in fact the instrument was 
or was net executed. It isto be remarked, that, there be- 
ing no direct proof on either side, as tu the execution, it is 
purely a question of circumstantial proof. The evidence 
of execution from the proof of the hand-writing of the at- 
testing witness is nothing more than a presumption, that 
what the dead man witnessed was executed. It is so 
commonly true, that the law allows it to be evidence to 
the jury, on which they may find the fact. But it is not 
conclusive ; nor has it, that we are aware of, any such 
peculiar virtue, as to oblige the jury to find according to 
the probability it raises againt opposing probabilities, un- 
less the latter be of such a character as to leave no doubt 
with the jury to satisfy them, that, in fact, the person, 
whose bond it purports to be, did not execute it. In such 
a case, as in others, the onus as to the execution is on the 
party setting up the deed ; and, although he is entitled in 
law to read the paper to the jury, upon proof of the sig- 
nature of the witness, yet there may be suspicious cir- 
cumstances shewn on the other side, which may prevent 
the jury from being satisfied with the evidence of the 
hand-writing of the witness, by itse!f, as establishing the 
execution : a thing to be done by the plaintiff, before he 
can entitle himself toa verdict. Hence, in such cases of 
suspicion, the plaintiff generally resorts to other evidence, 
in support of the presumption from the hand-writing of 
the witness: such as that he wasa man of fair standing ; 
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that he, the alleged obligor, acknowledged that he gave 
the bond; or that the signature is in the hand writing, or 
that there were dealings between the parties, on which 
such .a debt might probably have arisen ; or the like. In 
fine, the presumption of execution from the proof of the 
hand writing of the witness eannot stand higher than di- 
rict proof of execution by the subscribing witness himself; 
an‘, as in the latter case, though the bond goes to the jury, 
yet they are to judge of the credit of the witness accord- 
ing to all the evidence, so, in the former case, all the pre- 
sumptions on both sides are for the consideration of the 
jary, and unless they preponderate in favor of the plain- 
tiff, it ought to be found that he failed to establish the 
issue on his side. 

In like manner it was calculated to mislead the jury, 
to instruct them that the testimony of King and that rela- 
ting to the bond for $71 74, and the bad character of the 
son, was the only evidence tending to prove the forgery. 
It is true, that was all the affirmative evidence on that 
point. Indeed, but a part of that was of that kind of 
proof; for the evidence as to the son’s character and the 
small bond, afforded only negative presumptions, that the 
testator did not execute the bond in suit. But the cireum- 
stances afforded other evidence of the like negative char- 
acter, relevant and material, which might have had much 
weight, had it been submitted to the jury in its proper 
connexion. It is classed by writers upon the law of evi- 
dence and presumptions, as among the strongest circum- 
stantial proofs against a person, that he omits to give evi- 
denee to repel circumstances of suspicion against him, 
which he would have it in his power to give, if those cir- 
cumstances of suspicion were unfounded. 3 Stark. Ev. 
487. Hence whenwitnesses, for example, depose that 
the signature toa bond is not in the hand-writing of the 
person sued, and the obligee and alleged obligor live near 
each other and in the immediate vicinity of the place of 
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trial, and the latter is a man of extensive business, whose 
hand-writing is generally known, and the former calls 
no witness to the point, when he might so easily do so, if 
the signature were genuine, the omission affords the same 
kind of evidence against the deed, that the omission of 
the possessor of property, recently stolen, to account for 
his possession, does against him. It is true, that it is not 
applicable to the case of a marksman; but it is but one 
example of that species of evidence. in reply, which the 
party might give, and, no doubt, would give, if his case 
were honest. For example, here the defendant gave evi- 
dence, that, three years after the date of the instrument 
sued or, the testator gave the plaintiff a bond, and shewed 
also the consideration on which it was founded, and that, 
without much induigence, the plaintiff sued him on it. 
Why, then, did the plaintiff, if he at that time had the 
bond, which is now in suit, indulge the testator on it for 
six years? To meet that circumstance, the jury might 
well require the plaintiff to show by his clerk, or some 
member of his family at least, that in fact the paper was 
in his possession during that period; that there was a 
communication between him and the testator; and that 
the forbearance was extended at the latter’s request; or 
that there had been at the date of the bond, or prior, a 
transaction on which the testator might have owed the 
sum. The total omission of all such proof furnishes, in 
itself, presumptive evidence of no slight force. It was, - 
therefore, erroneous to lay it down, that there was: no 
evidence in the cause, but the isolated circumstances 
enumerated. 

The observations just made serve also to render it 
plain, that the rejected evidence of the dealings in 1838 
and 1839 was relevant and proper. #it was in the na- 
ture of connected evidence of the dealings between the 
parties for several years, and the frequency of settlements 
and speedy collection of the sums due; and thus—espeo- 
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ially, in absence of all proof in reply—to render it less pro- 
bable, that the plaintiff would have waited so long for the 
debt now demanded, if it existed as early as January 1838, 
and, thus, with the other circumstances, raise the infer- 
ence, that the bond was not given then, nor, by conse- 
quence, at anytime. 
Upon the same principle—and also for other reasons— 
the evidence ought to have been received in relation to 
the other bonds held by the plaintiff, on which he had 
probably instituted other suits against the defendant. It 
is true, that evidence, simply, that the plaintiff or his sub- 
scribing witness had forged another bond on the testator, 
would be no proof that the present instrument is a for- 
gery. But the object here was to connect the three in- 
struments together, and to shew that the fabrication of 
the whole was one act. Keeping in mind, that the plaintiff 
withheld three bonds on the testator, payable to the 
plaintiff ; that they were all in the handwriting of the 
same subscribing witness, a man of very bad character ; 
that they were of different dates, so as to purport that 
they had been made at different times ; it certainly would 
be adding great and just suspicion to the transaction, if 
it should appear, that they were all made.at one and the 
same time, and the plaintiff should still omit to show, by 
any dealings at any time, a fair origin for either. That 
they were written on the same sheet of paper made at 
the same time, though bearing different dates, might ap- 
pear by direct proof; but that is hardly to be looked fer 
in such a case; and certainly inspection is a mode in 
which the jury may, to some extent, judge, as from the 
color of the ink, the kind of pen, the water marks on the 
paper, or the fitting together of the different pieces, as in 
the case of Indentures anciently, that the work was all 
done at once. If such was the fact, it increases the force 
of the presumptions from the defect of proof as to a con- 
sideration ; as the greater the magnitude of the dealings, 
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the greater the likelihood, that they would be known and 
capable of proof; and, certainly, some reason ought to 
be given in explanation of the extraordinary circum- 
stance, that, notwithstanding the bonds were written and 
executed at the same time and on the same sheet of pa- 
per they should be dated differently, so as to purport to 
have arisen from different transactions. We must say, 
that, ip our judgment, such evidence would have added 
greatly to the suspicions in the case, and was, therefore, 
fit to be laid before the jury, as tending to impair the pre- 
sumption of execution, which arose from the attestation 
of the writer of the several instruments. 


Per Curiam. Judgment reversed and venire de novo. 


THE STATE vs JOHN UPCHURCH. 


The Act of 1846, ch. 70, entitled “an Act to protect houses and enclosures 
from wilful injury,” alters the Act of 1836, 1 Rev. Stat. ch. 347, so asto re- 
duce the offence of burning a mill-house, §c., from a felony to a misde- 
meanor, and substitutes the punishment of fine and imprisonment for that 
of death. 

In this State, where one is indicted and tried as fora felony, yet the facts 
averred iu the indictment do not support the charge of felony, but amount 
to a misdemeanor, the Court may give judgment for such misdemeanor. 

Where a defendant was convicted on an indictment for a felony and appealed 
from the judgment thereon to the Supreme Court, and the error assigned in 
this Court was, that the facts stated in the indictment did not amount toa 
felony, the Supreme Court, though it reverses the judgment for this error, 
yet will, (ander the provisions of the Act establishing the Court) give di- 
rections to the Court below to give judgment for a misdemeanor, where it 
appears that is the judgment, which should have been there rendered. 


Appeal from the Superior Court of Law of Franklin 
County, at the Spring Term 1849, his Honor Judge 
Sertte presiding. 
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The prisoner was convicted of arson, in feloniously, un- 
lawfully, wilfully and maliciously burning a saw mill 
house, the property of Malthus D. Freeman; and, when 
brought up for sentence, his counsel insisted, that no sen- 
tence could be passed on him, because, since the act of 
1846, the offence was but a misdemeanor ; and because the 
indictment charged it to be a felony, and, therefore, there 
could not be judgment on it as for a misdemeanor. The 
Court, however, proceeded to judgment of — and the 


prisoner appealed. 


Attorney General, for the plaintiff. 
No counsel for the defendant. 


Rurrix, C. J. The principal question arises on the first 
section of the Rev. Stat. ch. 34, and the act of 1846, ch. 
70, The former enacts, “that no person, who shall be 
convicted of any wilful burning of any dwelling house, or 
any part thereof, or any barn then having grain or corn 
in the same, or store house, grist or saw mill-house, or 
any building erected for the purpose of manufacturing 
any article, shall be admitted to the benefit of clergy; 
but every person, so convicted, shall be excluded thereof 
and shall suffer death.” The latter is entitled ‘‘an Act to 
protect houses and enclosures from wilfal injury ;” and it 
enacts, “that. if any person shall unlawfully and wilfully 
burn any uninhabited house, out house, or other building, 
or shall unlawfully and wilfully demolish, pull down, de- 
face, or by other ways or means destroy, injure, or damage 
any dwelling house, or any uninhabited house, out house, 
or other building, or shall unlawfully burn, &c., any fence, 
&c., he or she shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be punished by fine or 
imprisonment or both, at the discretion of the Court, in 
which such conviction shall be had ;” and it further en- 
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acts, that it should be in force from the Ist day of March 
following. 

Several considerations induce the belief, that, by the 
Act of 1846, it was in fact intended merely to supply 
those defects in the common and statute law, whereby 
certain injuries to houses and enclosures were dispunisha- 
ble as crimes, and treated as civil injuries only. It had 
been held, that burning and pulling down vacant houses 
er enclosures were not indictable, as for malicious mis- 
chief at common law ; and the probability is, as urged by 
the Attorney General, that the Act meant simply to make 
acts of that kind indictable, and te leave those acts, which 
were before crimes, to the operation of those laws, which 
constituted them crimes. The hypothesis is rendered 
plausible by the cireumstances, that the Revised Statute 
specifies certain buildings as the subjects of felonious 
arson, while that clause in the subsequent act, which con- 
cerns burning, does not designate one of them by name ; 
that it has no express clause of repeal, and makes no al- 
jusion in its title or body to the Revised Statute: that it 
was not to operate immediately, but to go into force at a 
future day, thus indicating a purpose to create offences 
thereby and to give notice of them. Moreover, it is not 
known, that any legislative dissatisfaction was expressed 
with the protection, which the previous law afforded for 
dwelling houses and the other erections enumerated in 
the Act of 1836. Hence, it may be well argued, that the 
intention was to protect buildings, which were not before 
protected, and not to take away any protection, then ex- 
isting. But those considerations cannot authorize a con- 
struction in opposition to the plain words of the act. If 
it was a remedial statute and concerned private rights 
merely, they would have more weight, and, perhaps, be 
sufficient to justify the Court in reading the Act so as te 
make it meet the mischief. In questions touching crimes 
and punishments, however, and especially where life is 
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affected, statutes are to be received more literally, both 
in the provisions creating or abrogating crimes, and aflix- 
ing punishmeats. The interpretation of such statutes is 
to be benignant to the accused ; and, therefore, words in his 
favor cannot be rejected. It is perfectly settled as a 
rule of construction, that, if, by the common or statute 
law, an offence, for example, be a felony, and a subsequent 
statute by an enactment, merely affirmative, lessen its 
grade or mitigate the punishment, the latter is to that 
extent an implied repeal of the former. If this act had 
said, that the burning of any uninhabited house or out 
house should be a misdemeanor, then it would be clear, 
that the dwelling house—that is, an inhabited house— 
and its out-houses would have been left to the protection 
of the old law. The subjects of the enactments would be 
different and the two acts could not well stand together. 
But suppose that part of the act had said, in so many 
words, that the burning of any dwelling house, uninhabi- 
ted house, or out house, saw mill heuse, or barn. should be 
a misdemeanor, punishable by fine or imprisonment. In 
that case it could not be argued, that the former act was 
not repealed, which made the burning of a dwelling house 
or mill a capital felony. The two provisions would then 
be absolutely ineonsistent in respect to one and the same 
building, mentioned specifically in both acts. In effect, it 
is the same thing here, at least as respects mills and the 
other ereetions mentioned in the act of 1836, excepting, 
perhaps, dwelling houses. It is so by force of the words 
“other buildings” in the act of 1846: which are broad 
enough to include, and do therefore include them, un- 
less excepted expressly or by a plain and almost neces- 
sary implication. Perhaps a dwelling house may be 
excepted out of the operation of the clause in the act of 
1846, which relates to the burning of houses, and left un- 
der the act of 1836, because, in the clause, which im- 
mediately follows, and relates to destroying or defacing 
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buildings, dwelling house is one of those enumerated and 
protected. “ Dwelling house” was inserted there, be- 
cause, before, the defacing of it was not a crime, any 
more than the defacing of an “ uninhabited house,” and 
therefore they alike required protection then ; and hence 
the inference is rational, that “dwelling house” may have 
been omitted in the prior part about burning, because it 
was already a felony to burn that. Perhaps, that may 
be so; but it is at least doubtfal, and it is to be hoped 
the Legislature will not allow such a doubt to rest upon 
so important a point as the security of men’s habitations 
from the deliberate and diabolical act of burning, and 
the degree of punishment to be inflicted therefor. But if 
that structure of the two clauses of the sentence will jus- 
tify that constraction as to dwelling houses, it must, nec- 
essarily, be restricted to them and cannot extend it to 
barns and mills; because neither barns nor mills are 
mentioned in either clause of the act of 1846, but in both 
are included, if at all, under the same description, “other 
buildings.” For, when it is argued that those words 
“ other buildings” do not include dwelling houses, as the 
subjects of arson, for the reasons just assigned ; and, 
therefore, that they do not include barns and mills, sinec, 
like dwelling houses, they also were protected by the Act 
of 1836, the answer presents itself, that these barns and 
mills are not within any part of the aet of 1846, and thus 
one of its main objects would be defeated. The analogy 
between dwelling houses and barns and mills must neces- 
sarily be kept up throughout, if acted on at all; and 
therefore, if a mill be not within “other buildings” as to 
the burning, because a dwelling house is not, so neither 
ean it be as to defacing or destroying, for the same rea- 
son. Yet it is very certain, that the Legislature would 
be much surprised to hear, that, notwithstanding they 
have enacted, that wilfully to demolish, pull down, deface, 
or by other means destroy any dwelling house, uninhabi- 
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ted house, or other building, should be a misdemeanor, yet 
the Courts held it to be no offence to pull down a mill or 
for a mob to demolish a cotton factory. Undoubtedly that 
part of the act does protect all buildings, including mills, 
from malicious destruction. It seems to follow necessari- 
ly, that under the very same terms they must be included 
in the prior part of the section, although, in the one 
clause, the act creates a crime in respect to them, and, in 
the other, it lessens the crime previously existing in re- 
spect to them, and mitigates its punishment. It is possi- 
ble. this may not have been intended by the Legislature, 
and that the phraseology of the bill may have been adopt- 
ed from inadvertence. If so, it is inthe power of the 
Legislature to alter it. But, in the mean time, the Courts 
must be governed by the language used; for that is the 
only light in this case to guide us to the intent. When 
the Legislature says expressly, that the burning of any 
“uninhabited house or other building” thereafter “shall be 
deemed a misdemeanor,” it is impossible for the Court to 
hold, that, according to the law as it previously stood, the 
burning of another building, namely, a saw mill, is still 
acapital felony. The Court, therefore, holds, that the 
prisoner’s offence was not a felony, and that he was 
erroneously sentenced to be hanged. 

The effect of the foregoing conclusion is now to be con- 
sidered. For the prisoner it was contended, that, al- 
though he was conviced of an act, which is in law a mis- 
demeanor, yet he could not be punished for it, because the 
indictment charged it asa felony. The reason does not 
strike one as very satisfactory ; for the truth appears up. 
on the record, so that the appropriate punishment for the 
offence, as it legally is, may and must be inflicted. It 
does not raise the grade of a crime, although the indict- 
ment does apply the epithet “ felonice” to that, which 
isnot a felony. As, if an indictment charge that one 
“feloniously an assault did make” on another, it would 
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still be but an indictment for an assault merely. It is 
true, that in England, acount for a felony and one for a 
misdemeanor cannot be joined; for, by the law of that 
Country, the modes of defence and trial are different. It 
is probable too, that there an indictment might not be 
held good, which charged a misdemeanor as a felony— 
especially, if it appeared in the record, that the party was 
tried as for a felony; because in that case the accused 
would not not have had the benefit of counsel, to which 
he would have been entitled, if tried for a misdemeanor. 
Webster’s case, 1 Leach. 12. 1 Chitty Cr. L 250. But 
those reasons have not the same force in our law. Our 
Courts would no doubt not suffer the accused to be em- 
barrassed by different counts of felonies and misdemean- 
ors, and would put the prosecuting officer to an election 
to proceed on one or the other. But the accused is put 
to no disadvantage here by charging that as a felony, 
which is not one. In the first place, as has been ob- 
served, charging it to be a felony does not make it.one ; 
and the trial might still be had as for the misdemeanor, 
and commonly would be. But if the trial were as for a 
felony, the accused would have no cause for complaint ; 
for, instead of impairing his rights, it would add to his 
privileges, as he would, in each case, be entitled to coun- 
sel upon atrial as for a felony, and he would have thirty-five 
challenges of jurors, whereas he is entitled to only four in 
other cases. We can sce no ground, therefore, why, upon 
such a conviction, the Superior Court might not havesen- 
tenced the prisoner to fine and imprisonment. 

Another enquiry follows; which is, whether that can 
now be done. The Court is of opinion, that it may. At 
common law, the rule, as to the effect of reversing a 
judgment for error in the judgment, appears to be differ- 
ent in criminal and civil cases. In the latter, where the 
error is in the judgment merely, the Superior Court is 
wisely allowed to reverse that given and then to give - 
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such judgment as the Court below ought to have given; 
for the merits have been tried and further litigation is 
useless, But Lord Coxe lays it down with respect to 
criminal cases, that “if the judgment be erroneous, both 
that and the execution and all former proceedings shall 
be reversed by writ of error”—3 Inst. 210; and the pas- 
sage is cited by Sergeant Hawkins with approbation. 2 
Hawks. P. C. B.2 C.50,S.9. Although, at one time, the 
position seems to have been doubted, yet it has been more 
recently held, that upon reversal for error in the judg- 
ment, as where the proper punishment was death, but that 
laid was transportation, the Court of error had not power 
to pass the proper sentence, nor remit the case for that 
purpose to the Court which tried it, but was obliged to 
discharge the prisoner. Rex v. Ellis, 5 B. and C. 395, 
Rex. v. Bourne,7 Ad. and Ellis. 58. So that, although 
the conviction be regular and proper, an error in a sen- 
tence precludes the power to give aright one; and from 
the recent case of O’Connell, such seems still to be deem- 
ed law by the highest tribunal in that Country, as upon 
the reversal of the judgment in the House of Lords, the 
accused was not sent back for a proper sentence, but dis- 
charged. We own, that we can perceive no good rea- 
son for the rule; and therefore that we consider the Leg- 
islature of the State wise in having altered it, as, we 
think, has been done. In prescribing the jurisdiction of 
this Court, the Statute enacts, that the Court shall have 
power to determine all questions at law, brought before 
it by appeal from a Superior Court, and in every case 
may render such sentence and judgment, as on inspection 
of the whole record it shall appear to them ought in law 
to be rendered thereon ; provided, that, in criminal cases, 
the decision of the Supreme Court shall be certified to 
the Superior Court, which shall proceed to judgment and 
sentence agreeably to the decision of the Supreme Court 
and the lawsof the State. It thus appears that this Court 
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in no criminal case gives judgment—either modifying or 
even affirming the judgment below. But it decides up- 
on the whole record what ought to have been the judg- 
ment, and certifies that accordingly to the Snperior Court, 
where, as the case may be, a venire de noi is awarded, 
or the former judgment re-pronounced, or modified, as 
directed by this Court. The defendant is not before this 
Court at all, but remains below, and a transcript only is 
sent here ; and our decision upon that is remitted to the 
Saperior Court, for farther proceedings there in conformi- 
ty to it. Kis clear, therefore, that this Court may say, 
not only that a wrong judgment was before given, but 
what would have been the right one, and that the Sa- 
perior Court is to proceed accordingly. The power of this 
Court in prescribing the judgment is, indeed, necessarily 
subject to the limitation, that, where the punishment is 
discretionary, the kind only can be prescribed, leaving 
the measure to the Judge on the Circuit. Such has been 
the course since the Court was constituted, we believe. 
The cases of Kearney, 1 Hawks. 53 ; of Yeates, 4 Hawks. 
187 ; and of Seaborn, 4 Dev. 305 are examples of it; and 
there have been many others. 

The Court therefore holds, that-the judgment of death 
must be reversed, and the case remitted to the Superior 
Court with directions to proceed to pass sentence on the 
prisoner, upon the conviction, of fine or imprisonment or 
both, at the discretion of the Superior Court, and also to 
give judgment against him for the costs of the prose- 
cution. 


Per Curiam. Ordered accordingly. 
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There cannot be a constructive breaking, so as to constitute burglary, by en- 
ticing the owner out of his house by fraud and eircumvention, and thus in- 
ducing him to open his door, unless the entry of the trespasser be immediate 
or in so short a time, thet the owner or his family has not the opportani- 
ty of refastening his door. 

As where the owner by the siratagem of the trespasser, was decoyed to 
a distance from his house, leaving his door unfastened, and his family neg- 
lected to fasten it after his departure, and the trespasser, at the expiration 
of about fifteen minutes, entered the house, without breaking any part, but 
throagh the unfastened door, with intent to commit a felony, Held, that 


this was not bargiary. 
Rurrix, C. J., dissented. 


Appeal from the Superior Court of Law of Robeson 
County, at the Spring Term 1849, his Honor Judge Caup- 
WELL presiding. 

The prisoner is indicted in this case for burglary, in 
entering the dwelling house of James McNatt, on a cer- 
tain nightin January, 1849. The said McNatt and his 
wife were the only witnesses examined for the State, as 
to the breaking, entering, robbery, and hour of the night. 
MeNatt stated, that, about four o’clock in the morning, he 
was awoke by the noise of some one not far from his 
house, as though in distress: that he got up and removed 
the chair, with which the front door was fastened, and 
épened it; and heard from the same direction some one 
say something about fire: that he did not understand 
what was meant, and he advanced some seventy-five 
yards towards the person, who made the noise, and asked, 
“what do you say,” and the reply was, “Jimmy McNatt 
your mother’s plantation is on fire :” that he immediately 
returned to the house, ordered his horse, put on his clothes, 
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and started to his mother's, distant two miles, and or- 
dered his servants to follow him as fest as possible: that 
he left no one at home, except his wife, child, and a small 
servant girl: that he went as fast as he could, it being 
very dark when he started : that he passed near the place, 
from whence the noise issued, but saw no one: that when 
he got to his mother’s, he found the family asleep: that 
there was no fire about the plantation, and had been no 
alarm about any: that in conversing with his mother, 
after he woke her up, they concluded, that he might have 
been mistaken, and that the fire was at one Lancaster’s, 
a near neighbor: that he went by Lancaster’s, and found 
there had been no fire there, nor did he know of any fire 
happening in the neighborhood that night: that he re- 
turned home a little after day light. Stated also, that his 
neighbors, and some of their negroes, were in the habit of 
calling him Jimmy McNatt. Stated also, that he had no 
money about his house: that he had sent off a raft of 
timber some time before by his brother, who had returned, 
but had not accounted with him. He testified as to the 
tin trunk, pocket book, and note on Gillis, as described in 
the bill of indictment ; and that they were his property : 
that he had them in possession and saw them immediately 
before the transaction, but had never seen them since. 
On his cross examination he stated, that it was his con- 
staut habit to fasten his front door, or cause it to be done, 
with a chair, by putting it against the bottom of the door 
with the feet fixed in a crack in the floor, and the back 
door by a pin and a hole in the door post: that he feund 
the front door so fastened, when he got up, and he believed 
the back door was also. 

Mrs. McNatt stated, that her child became sick some 
time before day on the morning of the occurrence: that 
she directed a little servant girl, who slept in the house, to 
get up and make a light: that she got up herself with the 
child, and heard a noise not far from the house, but could 
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not understand what was said: that she opened the door 
to ascertain and heard something about fire: that: she’ 
called to her husband, and told him of it: that he got up 
and went tothe door: that he went out, came back, gave: 
the orders he deposed to: that he and the servants went 
off, leaving no one with her, except the little negro girl. 
She stated, that she opened the front door by removing.the 
chair, with which it was fastened, to ascertain more about 
the noise she had just heard: that it was their constant 
habit so to fasten the front door, as it was’ to fasten the’ 
back door by a pin stuck in the post of the door, and she 
believed the back door was sofastened. And she further 
stated, that, after her husband left, she pushed to the front 
door, but did not fasten it, and in the space of ten or fifs 
teen minutes after he left, a negro opened the door, put in 
his head, and muttered something, and she asked, “whois 
there ;” he then came in and said, have you any money 
here, and she said, no, there is none here : that she became 
very much alarmed: that the negro again spoke and said, 
“haven't you got some money here; if you don’t give it to me 
I will kill you :” that she called on her Maker, and asked, 
“what shall I do ;” and then said to the negro, “if I give 
you my husband’s tin trunk, that contains his pocket book 
and all his papers, will you spare me?” and the negro 
said, “may be so :” that she took the tin trunk out of: the 
chest and put it on the table, and he took it off; and that 
she had never seen the trunk nor its contents since. She 
stated, that, some short time after the negro. left, she 
started towards her mother’s house with her child and the. 
servant girl, and it was then dark: that the: occurrence 
happened on Saturday morning before day. And she also 
stated, that the prisoner was brought before her some 
time after this, and she knew him, and she swore to his. 
identity on the trial. 

One White was called by the State, and he testified, 
that, the Tuesday night before this transaction, he heard 
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the prisoner and one Barlow, a white man, in conversa- 
tion: That the said Barlow said to the prisoner, “you! 
must break open Jimmy McNatt’s house and get his mon. 
ey,” to which the prisoner made no reply: That the pris- 
oner told Barlow to let him have two gallons of whiskey :: 
That Barlow let him have them, and thereupon Barlow 
said, “if you don’t do what you promised, | will kill you.” 

It was contended for the prisoner, that there was no 
such breaking as would constitute a burglary, supposing: 
the doors to have been fastened: and that, if the prison-' 
er entered with the intent to steal money, he could not' 
be convicted under the bill of indictment, as it charged: 
a robbery of goods and chattels. And further, that there. 
was no evidence, that the prisoner was the person, who 
made the outcry. 

The Court charged, that if the prisoner made the out-.| 
cry deposed to, for the purpose of decoying McNatt out 
of the house, and told a falsehood about the plantation 
being on fire to decoy him off, with the intent to enable 
him to enter and steal and rob, and he entered the house ° 
at the time deposed to and committed the robbery depos-! 
ed to, it would be such a fraudulent and constructive - 
breaking, as woald constitute a burglary, if the door were - 
fastened as stated by the witnesses. And the Court far- 
ther charged, that, though the prisoner entered the house 
of McNatt with the intent to steal the money, yet if he 
committed a robbery as to the articles charged in the bill 
of indictment, it was well supported. 

A new trial was moved for, because there was no evi- 
dence that the prisoner was the person, who made the 
outery, and because of misdirection on the part of the: 
Cout, as to what constituted a constructive burglary; 
and also because of misdirection as to the last point 
raised. A new trial was refused. 

Judgment pronounced and the defendant appealed. 
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Attorney General, for the State. 
Strange, for the defendant. 


Pearsoy, J. We concur. with his Honor, that there 
was evidence to be left to the jury, (and we think strong 
evidence,) that the prisoner was the person, who made 
the outcry and gave the false alarm of “ fire.” )/We also 
concur with him, that there was evidence to ‘be left to, 
the jury; of the felonious intent, charged in that indiet- 
ment. | . 
But as.to that part of the charge, which refers to the 
burglarious breaking, there is a difference of opinion be- 
tween the members of this Court; and 1 proceed to give 
my own opinion. 

The prisoner’s counsel moved the Court to charge, 
“that there was no such breaking, as would constitute a 
barglary.” 

The Court charged, “ that, if the prisoner made the out- 
cry for the purpose of decoying Mr. McNatt out of the 
house, and told a falsehood about the plantation being. 
on fire.to decoy him off, with the intent to enable him tu 
enter, to steal and rob, and he entered the house at the 
time deposed to, and committed the robbery, it would be. 
such a fraudulent and constructive breaking, as would 
constitute a burglary.” 

lam not willing to extend the doctrine of constructive 
breaking further than the decisions have already carried 
it. In my opinion, the charge of his Honor goes, beyond, 
any of the cases, cited in the argument, and any that. 
have met with. 

Constructive breaking, as distinguished. from actual, 
forcible breaking, may be classed under the following: 
heads. 

Ist. When entrance is obtained by threats, as il =) 
felon threatens to set fire tothe house, unless the ' doo 
is opened. 
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2nd. When, in consequence of violence commenced or 

tened, in order to obtain entrance, the owner, with 

a view more effectually to repel it, opens the door and 
sallies out, and the felon enters. 

3rd. When entrance is obtained by procuring the 

ts or some inmate, to remove the fastening. 
bite When some process of law is fraudulently resort- 
to, forthe purpose of obtaining an entrance. 

\ | Sth. When some trick is resorted to, to induce the 
owner to remove the fastening and open the door, and 
the felon enters, as, if one knock at the door, under pre- 
tence of business, or counterfeits the voice of a friend, 
and, the door being opened, enters. 

In all these cases, although there is no actual breaking, 
there isa breaking in law or by construction ; “for, the 
Jaw will not endure to have its justice defrauded by such 
evasions.” In all other cases, when no fraud or conspir- 
acy is made use of, or violence commenced or threatened, 
in order to obtain an entrance, there must be an actual 
breach of some part of the house. 2 East. 484, 489, 

A sixth class is added by statute 12th Anne, when one, 
being in a house, conceals himself, and at night rifles: the’ 

se, and breaks out. 

Two remarks may be made upon all the adjudged cases 
of constructive breaking. 

There is no case, when the entry was not made tmme- 
diately after the fastening was removed, or so soon there- 
after, as not to allow a reasonable time for shutting the 
door and replacing the fastening. 

There is no case, when the artifice resorted to, was not 
apparently and expressly for the purpose of getting the 
fastening removed ; whereby to gain admittance without 
breaking it, and so “ defraud the-law of its justice by an 
evasion, 

In this case, the entry was not immediate. Fifteen min- 
utes expired, during which there was ample opportunity, 
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to replace the fastening. It was gross neglect not to fas- 
ten the door, and put the dwelling under the protection 
of the law, so far as the fastening was concerned. 
This highly penal law was not intended for the protec- 
tion of those, who neglect to fasten. 

Upon this ground, I think the charge was wrong. Ifa 
felon actually breaks, as by boring through and removing 
the fastening, on one night, and enters the next night, it 
is burglary; but, if the owner finds it ont, and leaves it 
so, even although it be for the purpose of apprehending 
the felon, it would not be burglary, for the fastening was 
not relied upon. 

lalso think the charge was wrong upon the other 
ground. If one, intending to go at night and rob a house, 
tell the owner during the preceding day, that some friend 
at a distance, say twenty miles, wishes to see him on ur- 
gent business, and, by this false word, induces him to 
leave home ; and goes at night, finds the door unfastened, 
enters and steals, it is not burglary ; because it was the 
neglect of the owner, not to fasten his house, and because 
it could not be supposed to have been the purpose of the 
felon, to procure the door to be left unfastened, as we!l as 
to get the owner out of the way. 

In this case, the apparent parpose was to induce McNatt 
toleave home. It may be, that the purpose also was to 
have the door unfastened, at the time it was the design of 
the prisoner to enter, but this latter was not the apparent 

rpose and was a remote and contingent circumstance, 
and, in all probability, was not calculated upon ; for, it 
was reasonable to suppose, after McNatt left home at 
night, his wife would in common prudence secure the 
door. At all events, whether this latter purpose was en- 
tertained by the prisoner, as well as the apparent purpose 
of inducing McNatt to leave home, was a matter of doubt. 

As the interval between the time of the artifice and the 
entry increases, the probability, that this double purpose 
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existed, diminishes. Here the interval was fifteen minutes, 
and it certainly was necessary for thé jury to find, that 
there'was this double purpose, to justify a conviction. 

T admit the omission to charge ina particular way, or 
to draw the attention of the jary {oa particular distinction, 
is not error, unless it is suggested, and the Judge is re- 
quested ‘so to charge. But it is error to lay down a 
proposition, which is not true and is calculated to mis- 
lead, by inducing the jury to return a verdict without 
passing upon a material fact. 

The charge is, if the outery was made to decoy Mc- 
Natt out of the house and the falsehood was told to decoy 
him off, with the intent to enable the prisoner to enter, it 
was a constructive breaking. What is the meaning of 
this? How was the prisoner to be enabled to enter? 
Obviously, by getting McNatt out of the house, and de- 
coying him off, so that an entry could be made in his ab- 
sence and without opposition by him. This is’ the only 
fact, to which the jury were called upon to respond. ‘The 
proposition does not involve the further fact, that the in- 
tention was also to enable the prisoner to enter, by having 
the door left unfastened, at the time he designed to make 
the entry ; and, therefore, the proposition ‘is not trae in 
point of law. In other words, the jury were only to find 
the single intent, of being able to enter by getting McNatt 
off, and not the double intent, of being able to enter by 
getting him off, and also having the door left unfastened ; 
which latter fact is material to a conviction ; admitting, 
for the sake of argument. that the entry need not be made 
immediately, or so soon after the door is opened, as not to 
allow time to replace the fastening, as insisted upon in 
the ground first taken. 

I think the judgment should be reversed and a renire 
de novo awarded. 
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Nasu, J. Burglary is defined to be a breaking and en- 
tering the dwelling house of another, in the night time, 
with intent to commit a felony. To constitute the of- 
fence, the breaking and entering must combine. The 
common law has, in all times, regarded with peculiar 
tenderness the dwelling houses of the citizens; and 
Judges, to carry out what was considered the intention 
of the law, have in their adjudications of what shall be 
a breaking an: an entry, resorted to a system of refine- 
ment, which, in my opinion, is too regardless of human 
life. The struggle seems tohave been, who should be 
the most ingenious in finding reasons, for bringing cases 
within the grasp of the law, rather than in finding rea- 
sons to temper its severity. The old decisions, as well as 
many of the modern, will, upon examination, justify the 
remark. The word break is one of familiar use and 
meaning—it means to separate by violence the parts of 
any particular substance or thing. To break a house, 
therefore, would, in common parlance, be to break by 
violence any part of it. This definition was, at an early 
period of the history of the law upon the subject, laid 
aside ; and a breaking was adjudged to be any violation 
of that mode of security, which the occupier had adopted. 
Thus, not only the picking of a lock, a turning of a key 
left in it, and thereby unlocking it, but the lifting of a 
latch or the raising of a window, kept in its place only by 
its. own weight, have all been gravely adjudged to be an 
actual breaking. 1 Russ. 2, 4 Black. Com. 224. But 
another species of breaking was invented by the Judges, 
called constructive breaking. It would seem that the 
lifting of a latch would have been sufficiently construc- 
tive. But cases were brought before the Courts, in which 
the proprietor of the house himself removed the fastening 


of his door and opened it, and when so opened, the tres- _ 


passer entered. It was adjudged, that whenever the 
opening of the door was procured by fraud, threats, or 
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eonspiracy, it was in law a breaking. To complete the 
crime, however, it was necessary, that the felon should 
enter the house. In common understanding, to enter a 
house, isto go into it. But we are told, the law, which 
is common sense, does not mean such an entry. But, if 
in his effort to get in, after having so procured the door 
to be opened, or while it is shut, any portion of his per 
son, or of his limbs, enter, however small the part be, or 
hew small the distance may be, that it has been within 
the four walls, the burglary, so far as the entering is 
concerned, is complete. 

Thus when thieves came to rob a house, and, having, 
by threats, induced the owner to open the door, a contest 
ensued, and in the struggle one of the prisoners discharged 
a pistol into the house, and, in doing so, his hand was 
over the threshold, but no other part of his person, “by 
great advice,” it was adjudged burglary. In another 
case, where in breaking a window, in order to steal some- 
thing in the house, the prisoner's finger went within the 
house, it was a sufficient entry to constitute burglary. 
Rez v. Davis, Russ. & Rey, 499. This was decided as 
late as 1823. These cases are referred to, as examples 
of the triumph of zea] and ingenuity over common sense. 
In a population, so dense and corrupt as that of England, 
such refinement and severity may be necessary. It can- 
not be so here. I am utterly opposed to these constrac- 
tive burglaries ; and whilst | acknowledge the authority 
of adjudicated cases, and might be constrained even te 
follow the finger case, 1 cannot consent to go one step 
further. While I am not disposed to take one stone from 
the heap, | am not disposed to add onetoit. In my view, 
the prisoner's case does not come within any decision, 
which has fallen under my notice. It is admitted, that, if 
the felon enter through an open door, he is not guilty of 
burglary ; because, say the authorities, he has committed 
no violence in making hisentry. It was the folly or neg- 
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ligence of the owner to leave his door open or unfastened 
in any way. In this case, the door of the house was not 
fastened in the usual way, or in any way, when the pri- 
soner entered. On behalf of the State, it is admitted, that 
the breaking by the prisoner was not an actual, but a 
constructive, breaking. The prisoner did unquestionably 
procure the door to be opened by fraud. Tome, however, 
it appears to be adding another mesh to the net, to hold, 
that his entry brought him within the scope of the cases 
that have gone before. The case states, that, upon the 
noise, made no doubt by the prisoner, the prosecutor 
opened the outer door of his house, which had been fas- 
tened when he went to bed, in the way described in the 
case. After opening the door, he was induced to advance 
toa fence about seventy-five yards off, where he was in- 
formed, that his mother’s plantation was on fire. How 
long this conversation continued, we are not informed. 
On receiving the information, he returned to the house, 
ordered his horse, and dressed himself. He immediately 
started for his mother’s, leaving the outer door open or 
unfastened. Some ten or fifteen minutes thereafter, the 
prisoner entered the house through the unfastened door. 
This, in law, is not a felonious breaking and entry, and 
amounts only to a trespass. We have seen, that it is an 
essential ingredient in the construction of the burglary, 
that the security, ordinarily provided by the owner of the 
house, shall be violated ; and, according to the authori- 
ties, it makes no difference how slight that security may 
be. And if the entry be made through a window, which 
is left open, or through a door, which is open, or left un- 
fastened, which is the same thing, no burglary can be 
committed. It is the negligence of those, to whom the 
law extends this extreme protection, that strips them of 
its guardianship, to the extent of taking the life of a hu- 
man being. In the prisoner's case, the prosecutor had 
ample time after returning to the house, to provide for 
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its security, during his absence ; and those of his family, 
who were left behind, had ample time after his departure, 
to secure the door in the way it was usually fastened. 
To constitute burglary, where there is no actual, but 
a constructive, breaking, the entry must be simultane- 
ous with the opening of the door, or follow it so immedi- 
ately as to preclude the owner from the power of shut- 
ting or refastening the door before the entry. I can find 
no case where this was not the fact in a constructive break- 
ing ; and it is right it should be so. The penalty is too 
high to be exacted in favor of him, who will not 
take the ordinary care to protect himself. The case has 
been ably put—suppose the prisoner had, at twelve o’clock 
the preceding day, informed the prosecutor, that at 
twelve o’clock the succeeding night, his mother’s house 
‘was to be robbed ; and, after night, he had gone to his 
mother’s leaving the door open, and the prisoner had 
then entered: would that amount to burglary? Sup- 
pose in this case, the mother’s plantation had been twenty 
miles off, and the alarm had been given by the prisoner 
an hour in the night, and the prosecutor had gone to his 
mother’s, leaving the door open, and an hour before day 
the prisoner had entered—could that have been a bur- 
glarious entry! Suppose again, that Mr. McNatt, after 
having been induced, by the false representation of the 
prisoner, to open the door, had retired to bed, leaving the 
door open, and the prisoner had then entered—could that 
be a burgilarious entry? I think it very clear in law it 
would not in either of the cases supposed. The owner 
of the house, in each case, would by his negligence have 
deprived himself of the high protection provided for him, 
and left the crime to be punished as a misdemeanor. In 
the last case supposed, it surely was as much his duty to 
close and fasten his outer door, wher he retired to rest the 
second time, as it was when he retired the first time. It 
may often prove very difficult to ascertain, what time 
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elapses between the opening of the door, so procured, 
and the entry of the prisoner ; and still more difficult to 
fix judicially, when entry is simultaneous with the open- 
ing. All I can say is, that, if such a length of time elap- 
ses between the acts, as to enable the owner to close and 
~ secure his door, no attempt being made by the prisoner 
forcibly to prevent it, the prisoner will not be guilty of a 
burglarious entry, if the door be open, or not fastened in 
some way, when he does enter, which is the case here. I 
do not consider myself as travelling out of the record or 
the bill of exceptions. In his argument below, which is 
inserted in his exceptions, the prisoner’s counsel insisted, 
that, admitting the facts to be as the State claimed them 
to be, in law the prisoner was not guilty of burglary. It 
was not necessary he should ask from the Court. more 
specifically, a charge to that effect. I agree with him. 
My remarks have been entirely confined to the burglari- 
ous part of the charge against the prisoner. 

I agree with Judge Pearson, that there was error in 
law in the Judge’s charge, and for that error the judgment 
must be reversed and a venire de novo awarded. 


Rorriu, C.J. Whether there was a breaking of the 
house by the prisoner, in the eye of the law, depends on 
the enquiry, whether by fraud he procured it to be open- 
ed, to the intent he might enter, and then, availing him- 
self thereof, he did enter, pursuant to the first intent. 
For if one. finding a house shut and intending to enter it 
and steal therefrom, instead of getting it open by direct- 
ly forcibly breaking it in his own person, effects his pur- 
pose of getting it open by a stratagem or trick on the in- 
mates, where by he is enabled to enter in the same man- 
ner as if he had broken the house from without, that is 
what is called a constructive breaking. Against its 
being so held, there is no reason whatever. The mean- 
ing is, simply, that, by construction of the law, the accused, 





SUPREME COURT. 





State v. Henry. 





virtually and in substance did break the house, of which 
he effected the opening by such fraudulent contrivances. 
The definition of burglary cannot mislead us at this day 
by the use of the term “ breaking,” since the same law 
which gives that definition, furnishes us also with a defi- 
nition of “ breaking,” as therein used, which includes both 
the actual and constructive breakings, which are men- 
tioned in the books. In truth, then, the one kind of break- 
ing is, by the common law, just as effectual to constitute 
burglary as the other; and, therefore, the only question 
in such cases is, whether there was a breaking of either 
kind. There is no doubt in this case as to the falsehood 
and fraud, by which the prisoner contrived to get the house 
opened. Therefore the remaining question is only, wheth- 
er, at the time of adopting the artifice, the object of the 
prisoner was by that méans to obtain the entrance, which 
he so soon effected. As tothe actual existence of the 
intent, the enquiry is purely one of fact, and fell tothe 
jury ; and it was properly left to them, if the circumstan- 
ces, under which the house was opened and the entry 
made, are such as, in point of law, will allow an inten- 
tion to enter to be inferred from them. It would seem to 
be very singular, that it should be held, that such an in- 
tention cannot legally be found, when, probably, not one 
man in ten thousand would have a doubt in his own 
mind, that the sole object of the prisoner was to rob the 
house, and to that end to get it open by the artifice, with 
which he began his operations. The only fact, on which 
a difficulty is made on the point, is, that there was an in- 
terval of ten or fifteen minutes between the opening of 
the door and the entry of the prisoner. If the prisoner 
had forced his way in, as soon as McNatt undid the fas- 
tenings of the door, it is admitted, that would be a break- 
ing by construction of law. Why? Because the entry 
was so directly connected with the opening of the house, 
that it was apparently the purpose of the artifice to get the 





JUNE TERM, 1849. 





State v. Henry. 





house open, and the purpose of getting the house open 
to gain admittance. But, how far, as a matter of ra- 
tional inference, is the appearance of those purposes im- 
paired by the lapse of a minute, of two minutes, of five, 
or fifteen, before the entry be actually made? It seems 
to me, in no degree whatever; especially. if it be seen, 
that, during the interval, the owner of the house was 
kept in the same state of deception, by which he was in- 
duced to open the house, and, by it, is prevented from close. 
ingit again. At all events, the force of the inference, 
and of the delay which tends to rebut it, is for the jury 
to estimate, according to the conduct of the party through- 
out and all the attendant circumstances.. As indicative 
of the intent, with which the opening of the house was 
procured, there is no rule of law or reason requiring that 
the entry should accompany or immediately follow the 
opening. It is sufficient, as it appears to me, when the 
felon gets the house open by fraud, that, by means there- 
of, he also keeps it open until he can conveniently enter, 
and he makes an entry so soon after the original opening 
as to constitute the whole one transaction, and satisfy 
the jury, that, from the beginning, that was the purpose of 
getting the house opened. The law does not mean, that 
the felon must rush into the house inthe present moment 
of its being opened, so as not to afford the slightest oppor- 
tunity for the owner or any member of his family to close 
thedoor. Ifitdid, the whole doctrine of fraudulent open- 
ings would be atanend. Suppose it to be effected by the 
abuse of process ; that the head of the family is required by 
an officer to surrender upon a warrant for a felony, and he 
opens the door, comes out, and places himself in custody ; 
five minutes are spent in the yard in putting the man in 
irons, and no one of the party enters until the proprietor is 
bound and secured ; but, as soon as that is done, they pro- 
ceed to rifle the house. Surely that is not the less burglary, 
because the man of the house did not call to the inmates, 
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as he came out, to shut the door behind him, or because 
anxiety for him brought his wife and children into the 
yard, making them forget to secure the house from robbers, 
by locking the door against a company, pretending to act 
as the officers of the law, and therefore prima facie en- 
titled to confidence. So, if the entry be by conspiracy 
with an inmate, upon an agreement, that the house shall 
be opened, and the entry made, at midnight. The man 
on the inside is punctual to his engagement, but the burg. 
lars find that people are still up in the house or neighbor- 
hood, and for that reason do not enter then, but do, when 
things get quiet, an hour afterwards, and commit the 
robbery. That is not the less burglary, because the 
owner might have closed the door in the interval. For, 
he could not be expected to do so, being asleep in bed; 
and for that reason the law will not deprive his habita- 
tion of its protection. If, indeed, the owner in the inter- 
val find his door open, and he will not close it, and the 
felons enter afterwards, that would be a different case; 
because the omission is not occasioned by the contrivance 
of the thief, but is the owner's own fault. But when the 
owner is in no fault, and the entry is ultimately made by 
means of the opening obtained through the perfidy of the 
servant, it is in reason the same thing, whether the entry 
and the opening be absolutely contemporareous, or the 
former succeed the latter so soon as to show, that it was 
its intended consequence. If, too, the opening be by the 
owner and obtained by artifice, and the owner leave the 
house open, and, after he have reason to suspect a trick, a 
subsequent entry would not amount toa breaking. But 
if the first contrivance, by which the man was led to open 
his house, still operate to prevent him from closing it, and 
it was the intent that it should so operate, and an entry 
be mado within a period, which furnished no suspicion of 
the fraud, it is certainly competent to concludé, and fair, 
that the entry was the object from the beginning, ard 
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therefore, that there was a breaking. If not, frand is 
purged by its contrivance, and a deceived man is regarded 
as a negligent one, when the deception is such as would 
impose on thé most wary. A man, for example, calis.at 
-another’s gate in the country at midnight, and asks for 
dodgings as an acquaintance, or as a traveller, who has 
dost way. The householder, willing to admit one in dis- 
tress, goes for a servant to take the man’s horse, and at 
‘that hour it takes ten minates to get up a servant, and 
when the host gets back, he finds his pretended guest has 
plundered his house and gone. In such a case, no human 
prudence would have suggested the necessity for locking 
thé door, in order, during the party's absence on the 
—* to keep out the man, whom he is about to admit 
y hospitalisies of his house upon the plea of distress, 
* turns gut to be false. Or, suppose in that case, 
that. upon the housekeeper’s getting to the gate, the 
stranger falls on him and they make out-cries, which 
alarm.the family, and they, instead of closing the door, 
run ont to afford assistance to the man. who is down, and 
while they are engaged in examining his wounds, the 
felon avail himself of the opportunity of entering: is it 
not.fit. thatthe jury should consider, whether this con- 
duct of the robber was not designed from the first to bring 
about, just the events by which he was able to enter and 
steal, although the transaction from first tolast may have 
consumed five or fifty minutes or more? Here, the pri- 
soner fraudulently procured the door to. be opened, and 
then falsely affirmed that the plantation of the prosécutor’s 
mother was on fire ; and he gave the information, at such 
a distance and such a direction, as was calculated to 
warrant the belief, that the informer was burrying to the 
fire, whereas he was skalking in‘the dark, and on the 
watch to make entry at advantage. How can it bes 
posed, when he entered as soon as he thought it safe, that 
such was not his object af first and all along? tis said, 
fe) ; 
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‘it oughit to be inferred, because the prisoner could not know, 
that MeNatt would go off and leave his house open, or that 
his wife would not shut it. Admit that hedid not know it; 
yet he might hope for it, and be willing to take the chances 
for it, with the intention, should those things so happen, as 
‘they did, to avail himself of them, ashe did. It was not the 
fault of McNatt or his family, under the fraud practised on 
them, not to shat and barthe door against a man, who; as 
he taught them to think, had goneto another place, and 
‘from whom they could have expected nothing but offices 
‘of good will. At all events, it was proper for the jury ; 
and they have found the intention expressly, as I con- 
‘ceive. It is true, the presiding Judge did not put it to 
the jury in the identical words, that they should enquire, 
whether the prisoner made the outcry for the purpose 6f 
getting the house opened, with the intent ‘that he might 
enter. But he did substantially : and it would seem im- 
‘possible that the jury could have understood the instruc- 
tion otherwise. The language used to the jury was, that, 
‘if the prisoner made the out-cry for the purpose of deéoy- 
ing McNatt out of the house, with the intent &c, and lie 
did enter as stated in the evidence, it would be a’ break- 
‘ing for the purpose of this offence. As McNatt was in 
‘the house, and it was fastened inside, could the jury’un- 
derstand, that he was to come out of the house in any oth- 
er way than by opening the house? It was, indeed, add- 
ed asa further enquiry for the jury, whether the ‘prisoner 
“ decoyed off” McNatt with the same intent : which, per · 
‘haps, was unnecessary and had better have been omitted, 
as an irrelevant matter. But whether it be ‘or not, can 
make no difference : for it could work no prejadice to tho 

r, but might have been to his advantage, as ‘the 
jary, under the instructions, must have thought, that’ ‘it 
X necessary they should find the prisoner did both of 
‘fliose acts as indicative of the intent, and therefore 
Would acquit lim, unless satisfied as'to both. But ‘the 
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jury has found the prisoner guilty and therefore the in-. 
tendment is, that they did find both of the acts to have 
been with the intent supposed ; and if both be, then — 
is, and the real point of enquiry is answered. 

For these reasons, my opinion is that the judgment 
should be affirmed. 


Per Curiam. Ordered that the opinion of the —— 
of the Court be certified to the Court below, that they 
may act accordingly. 
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SARAH ROSS vs. ALPHA SWARINGER § AL. 





Where a lease is made, the rent to be paid in a part of the crop, the contract 
is executory, and the title to the crop made isin the lessee, until the leasor’s 
part is separated and allotted to him, and, therefore, before that time, the 
lessor has no right to take possession of any part of the crop, without the 
consent of the lessee. 

The case of Deaver v. Rice, 4 Dev. § Bat. 431, cited and approved. 










Appeal from the Superior Court of Law of Stanly 
County, at the September Term 1848, his Honor Judge 
Pgarson presiding. 

Jn the Fall of 1845, the intestate of the plaintiff, and 
the defendant agreed, as follows: The defendant leased 
to the intestate a tract of land for the year 1846, and was 
to find two horses, and food for them. He was also to 
supply the intestate with provisions for himself and fami- 
ly during croptime. The intestate agreed, that the whole 
crep should be the property of the defendant—one half, 
he was to keep for the rent of the land and the use of the 
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horses—the other half he was to keep, until he ‘was’ paid 
for the provisions and an old judgment, and deliver tothe 
intestate what was left. 

The intestate entered and made a crop of corn, — 
died in the Fall before it was gathered. The plaintiff, 
who was the widow of the intestate, gathered the crop. 
The.defendant, although forbid by the plaintiff, took off 
most, ofthe corn,. The plaintiff then administered, and 
brought this action. 

The Court charged, “that the crop belonged to the in- 
testate, as incident to his lease, and although, at the time 
of the lease, in consideration of the lease and the horses 
and provisions, which were to be furnished, and the old 
judgment, the intestate agreed, that the whole crop should 
be the property of the defendant, still the title to the crop 
did not pass. The crop was athing not in esse, and the 
contract was not executed and could not be, from the na- 
ture of the subject matter. It was executory—gave a right 
of action for a breach, but did not — a right to take 
the corn against the will of the owner.” 

There was a verdict for the plaintiff, and from the judg- 


ment thereon, the defendant appealed. 


Iredell, for the plaintiff. 
Strange, for the defendant. 


Pzarson, J. It is not necessary to decide the broad’ 
question, upon which the case is put, in the Court below, 
about which there is some diversity of opinion ; for the 
case is clearly with the plaintiff, and the conclusion; to 
which the Court below arrived, that the contract was’ 
execuiory, and not executed, is sustained upon special 
grounds, which do not involve the general questions, 

First : The contract on the part of the defendant’ was 
executory, as to furnishing the two horses and food and 


the provisions during erop time. 
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~Seeond: The contraction the part of the intestate, as 
to the payment of the rent, was executory fromthe. very. 
natureof rent. | For, in speaking of rents, Lord Coxe says : 
“thailessor.cannot reserve parcel of the annual profits, as 
the.westure or herbage. of the land, or the like; for that. 
would. berepugnant to the grant. Co, Lit, 142.” It would. 
bean exception of @ part of the thing already granted and, 
inconsistent with the grant... Therefore, such contracts,. 
as the/present, are necessarily construed, neither as ex · 
ceptions or reservations, but as covenants or agreements 
of the!lessee to give, as rent, as many bushels of corn,, 
as the half.of the crop may amount to, or deliver, as rent, 
the.one, half of the corn that may be made on the land, . It 
issimply,a payment of rent, agreed to be made in corn, 
instead-of money ; but it does not change the property.in: 
thé:crop, while growing or when gathered, until it is de -; 
livered.to'the lessor. Deaver v. Rice, 4 Dey. & Bat. 431;, 
It isdike the case of an overseer, whose wages are to be 
paid in a ahare of the crop. He has no right to the thing, 
itself. The property is in the — until a division 
and delivery. 
It is elear for these reasons, that the contract, as to the 
rent, is executory, and being entire; and ‘executory as to 
a part, itis necessarily so,.as to the whole. } 


-I think the jadgment below should be affirmed. 


X asu, J... This isan action of trover to recover damages 
for the conversion of a quantity of corn. The case is: the 
defendant by parol teased to the plaintiff for one year a 
parcel of land. It was agreed, the defendant should 
two horses to work in the crop, and their neces- 

sary food ; and the defendant, for the rent, was to let him 
haye.one half of the cotn raised, and to pay him out of 
the residue, claims, which he (the defendant) had against 
him. After the crop was raised and housed, the defen- 
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: + 
dant, against the will of the plaintiff, hauled it away, or 
the largest portion of it. 

- His Honor instructed the jury, “that, if the intestate 
had leased the land for a year, the crop belonged to him 
as an incident of his lease.” We do not deem it 
to notice the subsequent part of the charge in connection 
with this part; because we believe, that, whether the 
reason given was or was not correct, the judgment must 
be affirmed. The case of Deaver v. Rice, Adm'r, Ge., 4 
Dev. & Batt. 431, is decisive of the question. It was 
there decided, that where, in a lease, either by parol or in 
writing, the rent is reserved to be paid in kind or in & 
part of the crop, the lessor has no lien on the crop, when 
raised, and, until a portion be set aside and apart to the 
lessor, the whole belongs to the lessee. In this case, the 
title to the crop of corn was in the intestate, and “the 
defendant” (in the language of the Court) “had no right 
to take the corn, against the will of the owner.” His so 
taking it was a conversion, and gave the plaintiff a right 
to maintain the action. If, after the crop was made, the 
lessee had refused to allot tothe defendant his share, the 
latter could have maintained an action on the case for 
the violation of the contract. 

In the course of the investigation of the case in this 
Court, it was urged, that the contract between the parties, 
as it respected the corn, was for an interest in the land, 
and, therefore, void under the Statute of frauds. Rev. St. 
ch 50, sec. 8. Wedo not think so. The agreement on 
the part of the defendant to receive his rent in a part of 
the crop, did not constitute an agreement on his part for 
any interest in the land during the lease, and, if, by any 
casualty, no crop was raised, he could have derived no 
benefit from his contract, This principle is decided in 
Evans v. Roberts, 5 Bar & Cr. 829. There the question 
was, whether the verbal sale of a then growing crop of 
potatoes was a contract or sale of land, or any interest in 
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or concerning them, within the 4th sectiun of the Statute 
29th, of Cuantes 2nd. The Court say it is not, but that it 
és a contract for the sale and delivery of things, which at 
the time of delivery would be goods and chattels. That 
‘was a much stronger case thaa this. The lease in this 
cease was for one year, and althongh by parol, was good 
and valid. The rent being reserved in kind, that is. a 
part of the crop, the title tothe whole crop when made 
was in the intestate Ross. It was contended by the de- 
fendant, that under the contract he was entitled to one 
chalf of the crop raised to pay his claims, as it was mort- 
gaged to him for that purpose. The answer is, that the 
property, the corn, was not in such a situation, that it 
could be mortgaged. The plaintiff was entitled to main- 


Pa Curiam. Judgment affirmed. 
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THE STATE ve. ALLEN HOWELL. 


Upon a quarrel, one of the parties retreated about fifty yards, apparently with e 
desire of avoiding a conflict ; the other party pursued with hie arm uplift- 
ed, and when he reached his opponent, stabbed and killed him, the latter 
having stopped and first struck with his fist; Held, that this was a clear 
case of murder. 

‘Appeal from the Superior Court of Law of Granville 
‘County, at the Spring Term 1849, his Honor Judge: Dicx 
presiding. 

The prisoner is indicted for the murder of one Hender- 
son Floyd. The case is, the prisoner and the deceased, 
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both men of color, lived with. their families in thesame 
house. A quarrel took place between them, the dedeas. 
‘ed being ia the house and the prisoner in the yard.» The 
prisoner threatened to go into the house and whip the de- 
ceased, and started off to do so, when: he was stopped by 
the persons present. After a short period, thedeceased 
came out and walked off in a different direction from 
where the prisoner stood, and obser ved to him, if he. want- 
ed the house he could take it. The deceased continued to 
walk off and had gotten about fifty yards, when the:prisof- 
er swore he would whip him any how, and staftéd after 
“him. The house intervened between the witness and the 
parties, and when he came in sight of them;the deceased 
was standing still, and prisoner approaching him, ‘with 
his arm raised in a striking position. Aé@-soon (ag he 
came within striking distance, the deceased struck the 
prisoner, who immediately returned the blow; and the de. 
ceased fell and died in a short time The witness inter- 
fered and saw a knife in the hand he struck with. The 
deceased had a deep wound in the breast and died in a 
few minutes. The knife was a double bladed one, one of 
the blades being smal! and the other large, being about 
three inches long, and with this blade the wound was in- 
flicted. 
His Honor instructed the jury that the knife used was 
a deadly weapon, and if they were satisfied from the evi- 
dence, that the prisoner opened it, when he started after 
the deceased, with the intention of using it on-him, 
afid did use it in the manner described by’ the’ witness, 
‘and thereby slew the deceased, he was guilty of iitfder. 
The jury found the prisoner guilty of murder ; ‘a motion 
for a new trial was made, because of error in law. in the 
charge of the presiding Judge, which being refused, and 
judgment pronounced, he appealed to the Supreme 
- Court, r 
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Attorney General, for the State. 
No counsel in this Court for the defendant. 


Nasn,J. This case is relieved from all doubt and un- 
certainty. The facts are few and simple, furnishing a 
full and complete instance, in themselves, of that malice, 
which is essential to constitute a case of murder; of that 
mala mens, a mind regardless of the obligations of social 
duty and fatally bent.on mischief, The parties lived in 
the same house. A quarrel, slight in its character, took 
place between them—the deceased, apparently with a 
wish to avoid a collison, left the house and the premises, 
was pursued by the prisoner, overtaken at the distance of 
fifty steps, and immediately stabbed. It is true that the 
deceased struck the first blow, but this does not mitigate 
the offence of the prisoner. In every stage of the trans- 
action he was the assailant. When he approached the 
deceased, his arm was raised in the attitude to strike, 


and with a deadly weapon. The law did not reqaire the 
deceased to wait until the prisoner had executed his 
threat, but justified him in anticipating the premeditated 
assault. There can not be a doubt but that the crime of 
the prisoner is that of murder. We have examined the 


record and perceive no error in it or in the charge. 


Per Corniam. ~ Ordered to be certified accordingly. 
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THE STATE vs. THOMAS LONG. 


One, who appears.at Court to answer the charge of being the father of a 
child about to be born a bastard, may, before an issue is made up, move to 
quash the proceedings, on the ground that the mother is a woman of 
within the foarth degree. ; 

If, upon such motion, the proceedings are quashed by the Court, a subsequent 
warrant, eharging the same person with being the father, issued afte the 
birth of the child, cannot be supported. 

The proper relief against the order to quash, if it was deemed erroneous, was 


by appeal or certiorari. 
The cases of the State v. Ledbetter, 4 Ire. 242, and State v. Patton; 5 Ite. 


180, cited aud approved. 


Appeal from the Superior Court of Law of Martin 
County, at the Spring Term 1819, his Honor Judge 
Serre presiding. 

This was a proceeding under the bastardy Act. In 
May, 1848, a siagle woman, Lucinda Simpson, made oath 
before two magistrates, that the child, of which she was 
then pregnant, was begotten by the defendant, Thomas 
Long. The magistrates issued a warrant against Long, 
and bound him to appear at the next Term of the County 
Court, which was in July. The recognizance, together 
with the examination, was duly returned. The defen- 
dant, at the Term of the Court, to which he was bound, 
and before the birth of the child, moved the Court to dis- 
miss the proceedings, for the reason that Lucinda Simpson 
was a woman of mixed blood, within the fourth degree, 
and therefore incompetent to give testimony against a 
white man. The Court heard the testimony offered, and, 
being satisfied that Lucinda Simpson was a person of 
mixed blood and within the fourth degree, so adjudged 
and quashed the proceedings. Subsequently, in October, 
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1848, on the oath of Lucinda Simpson, another warrant, 
was issued by two magistrates against Thomas Long, as 
the reputed father of the same. child, and. the procee * 
duly returned to the County Court. These . 
were, on the motion of the defendant, Long, i 
the Court, upon the ground, that the competency | ; Lae 
cinda Simpson to give evidence in, the case, ha 
conclusively a adjudicated in favar of the defendant in the 
preceding case. ‘Upon appeal to the Superior Court, the 
judgment of the County Court was affirmed. From this 


judgment the State appealed. be no id 





Attorney General, for the State. 
Biggs, for the defendant. 


Nasa, J. There i is no one principle of law better es⸗ 
tablished or more universally recognized by the profes- 
sion, ‘than that a matter, once judicially determined by 
4 tribunal of competent jurisdiction, is binding between 
those, who are parties or privies to it, while it remains 
unreversed. Between them its absolute verity cantot be 
collaterally impeached. The case we are considering’ is, 
as to the question, now before us. controlled and governed 
by it. The County Court of Martin, at its July Term, 
was fully competent to decide the question before it. It 
is not necessary we should decide, whether the magis- 
trates, who bound the defendant over to Court, could at 
that time hear any reasons or testimony on the part of 
the defendant, why he should not enter into the recog- 
nizance required in such cases, or whether it was the duty 
of the defendant then to bring forward his defence. It is 
sufficient, that he availed himself of the first opportunity 
given him, before the tribunal, which alone could try the 
issue of his actual guilt, to make the objection. Nor is it 
any objection, that the proceedings were dismissed on the 
motion of the defendant before the child was born. It 
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was open to him to submit a motion to quash at any time. 
before issue joined, and it was competent to the Court to 
hearit. ‘The defendant came before the Court, we think, 
in apt time and in apt order. It is not denied, that this is a 
defect, upon which the accused may insist, at some time 
and in some form. If known to the magistrates, at the 
time they were called on to take the examination of Lu- 
cinda Simpson, they might and ought to have rejected her 
evidence ; and, when brought into the County Court, the 
defendant was at liberty to take the exception, at any time 
before he claimed the issue, provided for him by law. 
State v. Ledbetter, 4 Ire. 242. State y. Patton, 5 Ire. 180. 
The motion to quash, made at July Term upon the first 
proceedings, was one, which the Court had full power to 
hear and try; and they, having adjudicated, both upon the 
law and the evidence, as they were necessarily bound to 
do, their judgment, while it stands unreversed, is binding 
upon the parties, and the proceedings were rightfally 
quashed in the Superior Court. The question, as to the 
competency of Lucinda Simpson to give evidence against 
the defendant, is one not open upon the present proceed- 
sags. Instead of instituting the second proceedings, the 
first case might have been brought up by an appeal or by 
a writ of certiorari. Ledbetter’s case, 4 Ire. 242. 


Per Curiam. Judgment affirmed. 
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DOE ON DEMISE OF REBECCA CRUMP vs. JOSEPH H. 
THOMPSON, 


A declaration in a deed, that the land, conveyed by it, had been before 
granted to a certain person, is not evidence for the parties to the deed, 
that in fact it was thus granted. 

In cases of adverse possession of land, the statute of limitations begins to run 
from the ouster. Ifthe one having the right be a feme covert, and the 
seven years have expired in the lifetime of her husband, she has three 
years, andenly three, afier the death of her husband, within which to 
commence her suit: when the seven years have not expired in the lifetime 
of her husband, the two periods of seven years from the ouster, and 
three years from the death of the husband are concurrent, uatil one of them 
shall have run ont ; and then the feme is entitled to the other and longer 
period, to enter or sue. 


Appeal from the Superior Court of Law of Davidson 
County, at the Spring Term 1849, his Honor Judge Drex 
presiding. 

The action was commenced on the 16th of August 1845. 
The plaintiff gave in evidence a grant for the premises to 
Thomas Monroe, dated on the 27th of November 1792, 
and that he died many years ago, and that the lessor of 
the plaintiff was his only child and heir at law, and inter- 
married with Mark Crump. 

The defendant gave in evidence a Patent to one Henry 
Dolin, dated in 1752, for a large tract of land, and adeed 
from Dolin to Edward Williams for the same land, and a 
deed from Williams to Richmond Pearson for certain lands, 
therein described by metes and bounds, and dated in 1791. 
The defendant gave no direct evidence to show, what 
land the said patent and deed covered or that they in- 
cluded any part of the premises in dispute. But the de- 
tendant gave in evidence a deed from the said Pearson 
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to one Nathaniel Peebles, dated in 1817, conveying a cer- 
tuin tract of land in fee, which is therein described by 
metes and bounds and also as being part of a tract of land 
conveyed by Edward Williams to the said Pearson in 
the year 1791; and the defendant then gave evidence, 
that the deed to Peebles covered that part of the Jand, 
claimed by the plaintiff, of whieh the defendant was in 
possession, and that he, the defendart, entered and claim- 
ed under the said Peebles. 

Thereupon, the counsel for the defendant moved. the 
Court to instruct the jury, that the recital in the deed 
from Pearson to Peebles was sufficient evidencé'to satis- 
fy the jury, that the patert to Dolin covered the premises 
in dispute. The Court refused to give the instraction. 

The defendant then offered evidence, that in the year 
1837 or 1838, the land conveyed by Pearson to Nathaniel 
Peebles was divided between his heirs: and that the part 
thereof, which is covered by the grant to Monroe, was 
allotted to Hubbard Peebles, one of the heirs, under whom 
the defendant claims; that Mark Crump, then the hus- 
band of the lessor of the plaintiff, was present at the time, 
and objected to the allotment thereof, but that, neverthe- 
less, the said Hubbard took the possession of the land iu 
dispute immediately, and he and those claiming under 
him have continued in possession ever since. The de- 
fendant further gave evidence, that Mark Crump died.in 
November 1838, after the said Hubbard had taken, pos- 
session. 

The counsel for the defendant thereupon prayed the 
Court to instruct the jury, that, if they should believe that 
Hubbard Peebles and those claiming under him had seven 
years continued possession of the premises, before the 
commencement of this suit, the lessor of the plaintiff’s 
right of entry was barred by the statute of the limitations. 
But the Court refused to give vae instruction , and, on 
the contrary, directed the jury, that, although the defend- 
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ant’s possession might have begun in 1837, yet the statute 
of limitations did not bar, because the lessor of the plain- 
tiff had seven years from the death of her husband in No- 
vember 1838, in which to enter or bring suit; and that 
it was immaterial to this purpose, whether the possession 
of the defendant was under or in opposition to Mark 
Crump. 

Verdict and judgment for tke plaintiff, and the defend- 
ant appealed. 


No counsel for the plaintiff. 
J. T. Morehead, for the defendant. 


Rurrm, C. J. -The Court concurs with his Honor. on 
the first point. One object of the defendant was toshow 
the better paper title to be out of the lessor of the plain- 
tiff, by virtue of a grant for the same land, prior to that 


of Monroe. _ But the only evidence he gave, that the two 
tracts, or parts of them, were identical, was, that Pearson’s 
deed to Peebles, after describing the land by corners, 
‘metes, and bounds, goes on to say, that the land was part 
of a tract one Williams conveyed to Pearson. But there 
is no warrant of authority or reason for the position, that 
a recital or description in a deed proves its own truthin 
favor of the party himself. Upon a question of boundary, it 
might perhaps be evidence, with other things, of the local- 
ity of a line of the patent, that the parties to an ‘ancient 
deed therein called a particular line that of the patent. 
Bat, of itself, a declaration in a deed, that the land, convey- 
ed by it, had been before granted to a certain person, is 
not evidence for the parties to the deed, that in fact it was 
thus granted. 

On the point of the statute of limitations; — the 
Court holds the opinion given to the jury to be wrong. « It 
assumes, that the defendant’s possession may have begun 
in 1837, or so early in 1838, as to have continued for more 
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than seven years before suit brought, and that it may have 
been adverse to Crump and wife at the beginning. yet it 
concludes, that the Statute did not bar, because the wife 
has seven years from the death of the husband to enter. 
But that is clearly erroneous—being in direct contradic- 
tion to the words of the act. The Statute runs against all 
persons, as well femes covert as others, making the seven 
years, next after the right accrued, a bar ; with a proviso, 
however, that a person, who was a feme covert when her 
right first accrued, shall and may, notwithstanding the 
seven years be expired, commence her suit within three 
years after discoverture. The language of the act is as 
plain as it can be. The seven years began to run from the 
ouster of the owner, when an action arose against the 
wrong doer. The possession was taken by Peebles ad- 
versely to Crump and wife, and there is no doubt the hus · 
band might have entered, in right of himself and his wife, 
or have brought an ejectment. Had seven years expired 
in Crump’s life time, the proviso is explicit that the feme 
should have three years more, and only three, to commence 
her suit. But when the seven years bave not expired in 
the life of the husband, as was not the case here, the two 
periods of seven years from the ouster, and three years 
from the death of the husband, are concurrent, until one of 
them shall have run out, and then the feme is entitled to 
the other and longer period to enter or sue. She derives no 
benefit from the proviso, therefore, unless the seven years 
from the ouster shall have expired, before the threc years 
from her discoverture. It was, consequently, wrong to 
make the death of the husband the terminus, from which 
the seven years began torun. It is only the three years, 
which refer to that event ; and the seven years never re- 
late to it, bt cnly to the period of the ouster. If, indeed, 
the defendant had entered under the husband, as upon a 
conveyance from him purporting to be for the fee, then 
the lessor of the plaintiff would have had seven years from 
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the husband’s death to bring suit. But that would be, not 
because the act gives the feme seven years from her hus- 
band’s death to bring suit, but because it gives her seven 
years from her right of entry and action accrued, and 
that would not accrue until the husband died ; for, the 
possession of the husband’s alienee would be consistent 
with the estate of the lessor of the plaintiff, until the death 
of the husband, and it would be upon that event only, that 
the possession would become adverse to her, so as to enti- 
tle hertoanaction. But here the ouster was in the time 
of the husband, and the adverse possession continued for 
more than seven years from the ouster, and also more than 
three years from the death of the husband. The case, 
therefore, was within the express words of the enacting 
clause of the Statute, and not within the saving of the 
proviso ; and the jury ought to have been instructed, 
that, upon the facts supposed, the statute wasa bar. 


Per Curiam. Judgment reversed, and venire de novo, 
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THE STATE, TO THE USE OF THE COUNTY TRUSTEE OF 
BRUNSWICK ts. ROBERT W. WOODSIDE $ AL. 


Under the private Acts of 1831 and 1835, relating to the County of Bruns- 
wick, any three or more justices, sitting in Court, may lay the taxes. 

As regards this, the Act of 1835 does not repeal the Act of 1831. ° 

Every affirmative statute is a repeal, by implication, of a prior affirmative 
statute, so far as it is contrary to it. But the law does not favor these im- 
plied revocations, nor are they to be allowed, unless the repugnancy be 
plain ; and where, in the latter act, there is no clause of non obetante, it 
shall, if possible, have such construction, that it shall not operate a repeal. 

Although the tax list, made out by the Clerk and delivered to the Sheriff, 
may be defective, yet the Sheriff who receives it and acts under it cannot 
make the objection. 

It has been the universal practice in this State to permit an Attorney in 9 
cause to give evidence, atthe instance of his client. 

Where a public officer collects money due to a County, no demand is neces- 
sary, before suit brought. 

The County Trustee, where there is one, is the proper relator in an action to 
recover moneys due to the Coun‘y, except when he is a defaulter or when 
he refuses to proceed against defaultere. In these cases suits may be 
brought by the Committees of Finance in the name of the State. 

The cases of the Siate v. Woodside, 8 Ire. 106, and State v. McIntosh, pre- 
sent vel. p. 307, cited and approved. 


Appeal from the Superior Court of Law of Brunswick 
County, at the Spring Term 1849, his Honor Judge Caip- 
WELL presiding. 

This is a suit against the defendants on the sheriff’s 
bond of said Woodside, executed in September 1843, and 
the breaches assigned are, that he collected and failed to 
pay over the County taxes, assessed in March 1844, for 
the year 1843; and that he failed to collect and pay over 
the said taxes. It appeared from the record, that there 
were but four magistrates on the bench of the County 
Court, when the taxes aforesaid were imposed, and it 
was not alleged or pretended, that the magistrates of 
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Brunswick had ever been classified, as, by the private 
Acts of 1831 and 1835, they were directed to be; and it 
was insisted for the defendants, unless the said magis- 
trates had been so classified, no number short of a ma- 
jority had the power of County taxation. It was admit- 
ted, that some twelve or fifteen magistrates then resided 
in the County. The relator offered in evidence a docu- 
ment from the County Court Clerk’s office, which con: 
tained an aggregate valuation of the real estate in Bruns- 
wick and the number of black and white polls, which, 
the Clerk then stated, was the data, on which he made 
out the tax list for the year in question, and that the list 
_ he gave the sheriff contained the names and the amount 

collectable out of each tax payer. It was objected to by 
the defendants, because the Clerk had noright, on such a 
document, to issue a tax list to the Sheriff: That a docu- 
ment, to sustain a tax list ought to set forth the names of 
each inhabitant, liable to pay taxes, and the amount, for 
which he was so liable. It was allowed to be read. D. 
B. Baker, Esq., the Attorney of record for the relator, was 
introduced as a witness, for the purpose of proving, that, 
as County Solicitor for Brunswick, he was directed by 
the County Court to call on the defendants for a settle- 
ment, in relation to the County taxes, and also to prove 
the admissions made by the defendants, or some of them, 
as to the collection of the said taxes by the said Woodside. 
His testimony was objected to, on the ground that an 
Attorney of record was not a competent witness for his 
client. The objection was overruled. There was no 
evidence of record in the County Court, that the relator in 
this case had ever been appointed County Trustee, and, 
failing to show this, the plaintiff offered a bond he had 
executed as such, and also offered to prove, that he acted 
as such, and had been treated by the defendants, as such, 
in paying him a portion of the County taxes. This testi- 
mony was also objected to, but was received. The tax 
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lists, taken by the magistrates in 1843, were offered in 
evidence, to show that the Clerk had authority, or some 
data to act upon, in making out the tax list delivered to 
the said Woodside. This testimony was objected to, be- 
cause they had not been recorded, as directed by law, but 
they were received. Upon the question, whether a de- 
mand had been made on the defendant, Woodside, before 
suit was brought, D. B. Baker, Esq, stated, that, as so- 
licitor, he called on the defendants for a settlement about 
the County taxes before suit brought: that some settle- 
ment had taken place between the defendants and the 
Committee of Finance : that he had a paper of some kind 
in his hands, when he endeavored to effect a settlement, 
showing, that one had been had with a Committee of 
Finance. He also stated, that Woodsidé admitted, that 
he had collected the taxes. And the defendants offered 
in evidence a receipt signed by the relator, dated June, 
1845, as evidence of apayment. The defendants insisted, 
that this testimony, taken altogether, furnished no evi-: 
dence that a demand had been made. The Court thought 
there was evidence of a demand to be left to the jury. 
The defendants also insisted, that the County Trustee was 
not the proper person to relate, even if it had been made , 
to appear by the record of the County Court, that he had 
been appointed. This suit is for the bridge tax. All the 
objections raised in this case, by consent of the counsel. 
were reserved by the Court, with liberty to enter a non- 
suit. And the Court, on consideration, ordered a non-suit 
to be entered, and the relator appealed to the Supreme 


Court. 


Kelly, for the plaintiff. 
Strange, for the defendants. 


Nasu, J. The action is brought on the official bond of 
Robert Woodside, who was Sheriff of the County of 
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Brunswick, and his sureties. The breach assigned is for 
collecting and not paying over the County taxes assessed 
for the year 1843. On the trial below, several objec- 
tions were urged against the plaintiff’s right to sustain 
his action, and being all reserved by the Court, by the 
consent of the parties, with liberty to enter a non suit, 
the duty is imposed upon us of considering the whole. 
We will proceed to do so in the order, in which they stand. 

The first objection is, that no tax was legally imposed 
by the County of Brunswick for the year 1843; because, 
by the private acts of 1831 and 1835, the magistrates of 
that County were directed to divide themselves into class- 
es for the purpose of holding the County Courts, which 
had never been done; therefore, no number less than a 
majority could lay the tax, and in this case it was admit- 
ted, that a majority was not present. This objection was 
substantially answered by this Court in the case of the 
State to the use of Owen against these defendants, 8 Ired. 
106. That action was brought on the official bond of the: 
defendant Robert Woodside and his sureties, to recover 
the County taxes for the year 1542. The same objection 
was taken there as here, and being insisted on, as it is now, 
did not receive that specific answer it ought to have done. 
It was not, however, overlooked, as is supposed, but was 
considered to be overruled by the opinion given. It was 
decided, that, under the 6th section of the act of 1831, ch. 
154, three magistrates were competent to hold the Court, 
and lay the County taxes. It is not stated in so many 
words in the opinion given, that this might be legally done, 
although the magistrates had not classed themselves, but 
was so substantially, for the opinion states, that the mags 
istrates were required to class themselves. The 6th sec- 
tion of the act of 1831 expressly gives to the magistrates, 
who do attend, the power to do any business that a ma- 
jority is required to do, which shall be as valid as if done 
by a majority. We were of opinion then, as we still are, 
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that, although the magistrates wére required to class 
themselves and had neglocted so to do, a Court composed 
of any number was competent to lay the taxes. One de- 
sign of the act was to remedy an evil, felt and complain- 
ed of by all who were in the habit of attending the Coun- 
ty Courts. It is an old trite saying, that what is every 
body’s business is no body's business. By the general 
Jaw, it is made the duty of all magistrates to hold the 
Terms of the County Court, and it is found by experience, 
that much delay occurs, in many instances, in organizing 
the Court and in retaining a sufficient number of Justices 
on the Bench for the transaction of business. It was the 
object of the act of 1831 to remedy this evil, by causing 
the magistrates to divide their number into classes, con- 
taining five members, whose duty it should be to hold 
three respective Terms of the Court, and when so classi- 
fied, that a majority of the acting class should be compe: 
tent to do and transact all the business, that seven could 
do. But that they did not intend to confine the power to 
assess the taxes to the magistrates in their respective 
classes, is manifest from the fact, that, if that were true, 
the words quoted from the 6th section would be tautolo- 
gical and unmeaning, as that power was granted to the 
classified members by the 3rd clause vf the act. It is, 
however, contended, that the act of 1831 is repealed by 
that of 1835. Toa certain extent this is so; wherever 
it makes provision for the same thing in a different man- 
ner, it does repeal the act of 1831. Every affirmative 
statute is a repeal by implication of a prior affirmative 
statute, so far as it is contrary to it; for the maxim is 
“leges posteriores priores abrogant.” But the law does 
not favor these implied revocations, nor is it to be allow- 
ed, unless the repugnancy be plain, and where, in the lat- 
ter act, there is no clause of non obstante, it shall, if possible, 
have such construction, that it shall not operate a repeal. 
6 Ba. Ab. Stat, letter D. p. 373. 11 Rep. 63, Fosters case. 
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The statute of 1835 is in pari matersa with that of 1831, 
aad its provisions must be pursued, when contradictory to 

the latter. . The 4th section is the one relied on, as bear- 

ing on this case—as repealing the 6th section of the act 

of 1831. The first portion of the section we are consider- 

ing, down to the first proviso, embra:es, with an immate- 

rial variation, the 3rd section of the act of 1831. The 

first proviso secures to all the other magistrates of the Coun- 

ty the right to hold the terms of the County Courts, which 

was omitted in the preceding act. The second proviso re- 

lates to the taking of the sheriff’s bonds, giving to the 
Justicds, who are absent when the bonds are taken, time, 
until the succeeding term, te require additional sureties 
on the bonds, if they deem it necessary. So far, then, as 
that,section makes arrangements different from and ine 
consistent with the provisions of the act of 1831, it isa 
repeal of it, but no further, as there is no non obstante 
clause init. But in the 6th section there is an important 
provision, entirely omitted in the act of 1835, and the lat- 
ter contains nothing inconsistent with it; I mean the 
clause, giving to any three magistrates, power to do any 
act, which, by law as it was at the time of the enactment 
of 1831, was required to be done by a majority of the act- 
ing Justices. The latter provision is not repealed by the 
act of 1835, and the taxes were in this case assessed “by 
a competent Court. . 

The next objection is to the tax list furnished by the 
Clerk. The case states that it was made out by the Clerk 
from a document in his office, which-contained an aggre- 
gate valuation of the real estate in Brunswick, and the 
number of black and white polls, with the names and 
amount to be collected out of each tax payer. If the ob- 
jection were a sound one, it does not lie in the defendants’ 
mouths to make it. The sheriff received it as the tax list 
and under it did collect the taxes, mentioned as due on it. 
Whether the tax list were a full and legal one, or not, is 
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not important; for, we have decided, in the case of State 
v. Woodside et al, that it is the duty of thesheriff toapply 
to the office and get a list, but it is not necessary for him 
to have the list when he collects the taux—he cannot, with- 
out a proper tax list, enforce a collection, bat may re- 
ceive without it. 

The-third objection is to the competency of Mr. Baker, 
the plaintiff’s Attorney, to give evidence for him in fhe 
case. It appears from the case of Bundy v. Bullett, 16 
Mus. & Willy, 645, N., that sueh a rule has been adopted 
by the English Courts. It is to be remembered, that in 
England there is a material difference between the office 
of counsellor and that of an Attorney, and that in the case 
referred to, it was an attorney, whose testimony was of- 
fered in evidence. In this State there is no such distine- 
tion known—every attorney with us is also a counsellor. 
Be this as it may, it has been the uniform practice in our 
Courts to receive such testimony, It is a practice not to 
be encouraged, and in most cases has, we believe, been 
accompanied by a surrender, on the part of the attorney, 
of his brief ia the case. 

The fourth objection is, that there was no record, show- 
ing that the relator ever had been duly appointed County 
Trustee. From the state of the pleadings this objection 
is not open to the plaintiff. He has accepted a declara- 
‘ tion from the plaintiff, and has not by any plea denied, 
that the relator was the County Trustee. His pleas are, 
non est factum, payment, and conditions performed. It 
would be a complete surprise on a plaintiff to suffer this 
defence to be sprung upon him, under either of these pleas. 

The fifth exception is answered in replying to the third. 

The sixth objection is, that the plaintiff had not shown 
any demand. It has been decided in this Court, in the 
case of State v. McIntosh, 9 Ire. 307, that where a public 
officer collects money due to the State, no demand is ne- 
cessary. It is the duty of the officer to pay it into the 
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proper office, when collected, and it is a breach of his 
official duty not to do so. Mr. Baker proved, that the 
sheriff, Woodside, admitted to him, he had collected the 
taxes, for which this action is brought. 

It was finally objected, that the County Trustee was 
not the proper person to relate in this case. The ease of 
the State v. McIntosh is relied upon to show, that, by the 
general law, the County Trustee cannot be the relator 
to recover the County revenue. That case is no authority 
‘or the position assumed. The portion of the opinion re- 
lied on is the answer to the defendant’s first exception. 
The question was, whether, in that action, the County of 
Moore, or the Chairman of the County Court, was the 
proper relator. This depended upon the true constrac+ 
tion of a private act, passed in the year 1835, for the bene- 
fit of the County of Moore. In making this construction, 
the Court adverted to the peculiar phraseology of the 
private act, and also to that of the 3rd section of the act 
of 1777, directing “the County Trustee to sue for, recover 
and collect,” from all persons, all money due his County. 
In commenting on that section, the Court say: “but no 
direction is given in whose name the suit shall be brought.” 
In the succeeding sentence the meaning of the Court is 
made manifest. It is in these words, “at the time, then, 
the private act of 1835 was passed, no law existed di- 
recting the Trustee, in so many words, to sue in his own 
name.” The case is no authority for the objection as- 
sumed here. 

The judgment below must be reversed and judgment 
given for the amount rendered by the jury in their 


verdict. 


Rurrm, C.J. The private act of 1831, ch. 154, first 
provides, that the Justices of Brunswick shall classify 
themselves, and then it defines the powers, duties, and 
responsibilities of the several classes, It then adds, asa 
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substantive and independent provision, in the sixth sec- — 
tion, that, “in any case, in which a majority of justicesis 
required and does not attend, those who are present may 
proceed to take the sheriff’s bonds, and do any other busi. 
ness that a majority is required to do, which shall be as 
valid as if done by a majority of the justices.” The sub- 
sequent private Act of 1835, ch. 48, again directs the 
_ justices of that County to arrange themselves in classes, 
and defines the duties and powers of those classes respec- 
tively, or a majority of them. But in no part of it is there 
any reference to the general provision of the sixth section 
of the former act, already quoted, whereby any justices 
present—of course, to the number ol three or more—re. 
ceived authority to exercise all the powers of a majority 
of the justices. Consequently, that general provision re. 
mains untouched ; and, whether the justices classed them: 
selves or not, any three of them could lay the County tax. 

The action is also properly brought upon the relation of 
the County Trustee, and the character of the particular 
person, Mr. Owens, as filiing that office, is not open to dis- 
pute, os it is not put in issue by the pleadings. An ana- 
logous case is the familiar one of a suit by an executor, 
as such, in which he need not produce his letters at the 
trial, unless ne unques executor be pleaded, It results 
from the provision of the Act of 1777, Rev. Stat. ch. 29, 
sec. 4, that the County Trustee may “demand, sue for, and 
recover,” from the sheriffs and all other persons, any mo- 
ney due for the use of the County, that he may bring the 
suit in his own name, no other form being prescribed. 
But it is supposed, that the subsequent Act.of 1831, Rev. 
Stat. ch. 28, sec. 30, alters the former law, because it re- 
quires suits for money due the County to be “brought in 
the name of the State for the use of the County.” The 
two provisions, however, relate to different cases and are 
clearly compatible, and therefore both may and must 
stand. The latter provision relates exclusively to suits, 
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instituted by committees of finance, whose appointment is 
provided for and powers fixed by the Act of 1831. It is 
clear, that the committee was not intended to supersede 
the County Trustee ; for one of the duties of the commit- 
tee is to settle with the County Trustee. Besides, both 
of the Acts of 1777 and 1831 are retained in the Revised 
Statutes, and therefore they must be construed, so as to 
render them consistent, if possible. Now. that may be 
done, by taking into consideration, that in some Counties 
the office of Trustee is abolished, and in others it is left 
to the justices to abolish it ; and, therefore, in those cases, 
the Committee of Finanee have to some extent the duties 
of settling, in his stead, with the receiving and disbursing 
officers of the County revenue, and, consequently, in some 
cases may have ‘to institute suits. Indeed, when the 
County Trustee himself is a defaulter, no one can sue him 
but the Committee of Finance, until the period of appoint- 
ing a successor has arrived. And, even if there be a 
County Trustee, and he will not proceed against a sheriff 
in arrear, or other receiver, the fair construction of the Act 
must be, that the Committee of Finance may provide fer 
the security of their County revenue by bringing suit. 
In any of those cases, the action must, no doubt, be in- 
stituted by the committee in the name of the State, for 
the use of the County ; because the Act of 1831 requires 
it. But, when there is a County Trustee, and, without 
any interference of the Committee of Finance, or its ap- 
pearing even that there is one, very clearly it still con- 
tinues his duty, by force of the 29th Chapter of the Re- 
vised Statutes, to sue forthe money due the County, in 
the same manner as he might before the passing of the 
Act, authorising the appointment of a committee and 
conferring on it the power of bringing suit. It was upon 
this distinction that the case of Mclatosh, 9 Ire. 307, was 
in truth decided ; and, instead of being for the defendants, 
as insisted, it is directly the other way. By a private 
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Act, 1835, ch. 78, the office of County Trustee was abol- 
ished in Moore, and the duties transferred to the Sheriff ; 
who was required “to perform them under the same rules 
and regulations and restrictions as are now prescribed by 
law for the government of the County Trustee ;” “and.”.it 
is added, “in all cases, where suits are by law directed to 
be brought in the name of the County Trustee, such suit 
or suits shall be brought in the name of the Chairman of 
the County Court.” That, manifestly, has in view such 
suits as the sheriff, in the discharge of the functions of 
County Trustee thereby conferred on him, should find it 
necessary to institute; and no others. There was no in- 
tention of interfering with the duties and powers of a 
Committee of Finance to settle with and sue any default- 
ing officer, and especially the sheriff himself, in the form 
prescribed in the public Act for the government of that 
Committee. Well, McIntosh was in default as Sheriff 
and County Trustee, and a suit was instituted by the Com- 
mittee of Finance against him and his sureties, and for 
these reasons the Court was obliged to hold, that it was 
properly brought in the name of the State, for the use of 
the County; since the general law expressly required 
suits, instituted by the Committee, to be thus brought, 
and the provision in the private Act was not intended to 
modify that provision of the general law, but only to say 
how the sheriff should bring the suit, when he found it 
necessary to bring one as the substitute for the County 
Trustee. The three provisions are, in truth, all, distinct ; 
for the different statutes or chapters direct the County Trus. 
tee to sue in his own name ; the Committee of Finance, in 
the name of the State, for the use of the County ; and the 
Sheriff, in the name of the Chairman of the County Court. 

For these reasons, and those stated by my brother Nasu 
on the other points, I concur with him, that there should 
be jadgment for the plaintiff upon the verdict, 

Per Curiam. Judgment reversed and judgment for the 
plaintiff. 
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EMILY STAFFORD, ADM’R, &c. vs. ALLEN NEWSOM. 


Where au action was brought to recover the value of certain horses, alleg- 
ed to have died from eating corn, mixed with arsenic, which the plaintiff 
bought from the defendant ; Held, that if the defendant had fraudulently 
concealed from the plaintiff the fact, that arsenic was so mixed with the 
cornu, yet the plaintiff could only recover damages to the value of the corn, 
provided he was inforined, before he gave it to bis horses, that arsenic had 
been mixed with it. 

Lt is not sufficient, in an action in the nature of deceit, to prove that the repe 
resentations of the defendant were calculated to deceive, but they must 
be made with infent to deceive. 

The case of Hamrick vs. Hogg, 1 Dev. 350 cited and approved. 


Appeal from the Superior Court of Law of Montgom- 
ery County, at the Spring Term 1849, his Honor Judge 
Catowe.. presiding. 

This is an action on the case brought to recover dam- 
ages, because a certain quantity of corn, bought by the 
plaintiff of the defendant, was infected with arsenic, 
whereby the plaintiff lost three’ horses, which had been 
fed on said corn. 

The declaration contains several counts, but the one 
mainly relied upon is the count in deceit. 

On the trial, it appeared, that the plaintiff went to the 
house of the defendant, and, after some chaffering, agreed 
to buy of him six bushels of corn, and the price fixed on 
was eighty two and a half cents per bushel: that it was 
kept in boxes in the back room of a store house, and was 
measured out to the plaintiff and put into his bags. By 
the testimony of a witness, introduced by the plaintiff, it 
appeared, that after the price had been agreed on, and af- 
ter the six-bushels had been measured and put into the 
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bags, the clerk of the defendant observed, that arsenic 
had been put in two plates of meal in the said back room 

for the purpose of killing rats; upon which the plaintiff 
said, that he did not like to take the corn, if it had been 

exposed to arsenic ; that the defendant said, there was 

no danger, that he had sent a part of the said corn to 

mill: that he would be responsible for all damages, but 
that the plaintiff had better not tell his wife of it, as wor 
men were timid: that the plaintiff took the corn home, 
fed it in small quantities to his horses: that they became 

suddenly sick, and ina short time died. By the testimony 

of the clerk, who was examined by the defendant, it ap- 
peared, that, after the price had been agreed on, and 

about half the corn had been measured, he remarked, that 
arsenic had been about: that some had been put in two 
plates of meal in the said room to killrats: that the plaintiff 
said, if that were the case, he did not like to take the corn: 

that the defendant then remarked, there was no danger, 
but, if he did not like it, to put it back in the box : that the 
balance of the corn was then measured and put into bags 
and taken off by the plaintiff. And the said clerk also 
testified, that not more than ten grains of arsenic had been 
put into small plates of meal. 

Sundry witnesses were examined in relation to the 
arsenic and the corn, and how it affected the defendant's 
hogs, and as to the defendant’s knowledge of their being 
sick, and how and what quantity would affect a horse, 
and how the horses in question were affected. 

The Court charged the jury, to entitle the plaintiff to 
recover, he must make it appear, that the corn was in- 
fected with arsenic ; that the defendant knew, and con. 
cealed it ; and that the plaintiff’s horses died, by reason 
of their eating the said corn. And the Court also charg- 
ed, that, if the defendant, or his clerk, told the plaintiff, 
that the corn had been exposed to arsenic, so as to put 
him on enquiry before the contract was completed, the 
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plaintiff would not be entitled to recover ;. but, if such in- 
formation were given after the property in the corn vest- 

ed in the plaintiff, it would not avail, and left it to the jury 

to decide, which of the witnesses was most to be relied 

on, as to the time the subject of the arsenic was mention- 

ed, and as to other matters, in relation to which they de- 
posed. And the Court further charged, that, if what the 
defendant said to the plaintiff about the arsenic was cal- 
culated to-put him off his guard, rather than excite him 
to enquiry, then the talk about the arsenic would not avail 
the defendant. 

The jury rendered a verdict in favor of the plaintiff 
for the value of the horses. A new trial was moved for, 
because of misdirection on the part of the Court, and be- 
cause the Court omitted to charge the jury, that the de- 
fendant was sued for a fraud, and not upon a contract. 

The new trial, moved for, was refused, judgment ren- 
dered for the plaintiff, and the defendant appealed, and 


gave bond. 


Strange, for the plaintiff. 
Iredell, for the defendant. 


Nasu, J. The first portion of his Honor’s charge is free 
from exception. To entitle the plaintiff to recover, it was 
necessary for him to show, that the corn was poisoned 
with arsenic ; that the defendant knew it and concealed 
it: and that he was injured thereby. And it is.correct, as 
charged, that if the defendant, or his clerk, told the plain- 
tiff, that the corn had been exposed to the influence of 
arsenic, so as to put him on enquiry, before the contract 
was completed, the plaintiff could not recover. So far all 
is correct. We do not concar with his Honor in the sub- 
sequent part of the charge. He proceeds “but if such ine 
formation were given after the property in the corn vested 
in the plaintiff, it would not avail.” We think in this 
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there was error, The plaintiff claimed damages to the 
amount of the value of the three horses, which, it was 
alleged, had been poisoned by eating the corn, and had 
died. Upon the supposition, that a special action on the 
case can be maintained for the loss of the horses, the im- 
‘portant enquiry, in this case, was as to the amount of dam. 
ages. If a seller makesa fraudulent representation of 
an article, yet the purchaser cannot maintain an action 
for deceit, if at the time of the contract, or before, he 
knows the fact to be otherwise than as represented. ‘So 
in this case, if at the time the plaintiff fed his horses with 
the corn, he knew, or had been informed, it was poisoged 
with arsenic, although that information came to him after 
the contract was made, he cannot maintain an action for 
their loss; because it was his folly to make the experi- 
ment, after obtaining the information. The plaintiff, 
then, was entitled to damages, if the defendant did cheat 
him, only for the value of the corn, and not for that of the 
horses, fur, either before or after the contract was closed 
and before the corn was used by him, he was apprised of 
the fact. 

We think there was error also in the closing part of 
the charge. The jury were instructed, that if what the 
defendant said to the plaintiff about the arsenic was cal- 
culated to put him off bis guard, rather than excite to en- 
quiry, then the talk about the arsenic would not avail the 
defendant. The action for deceit rests in the intention, 
with which a representation is made, or a fact not men- 
tioned. It was not sufficient, that the representation 
made should be calculated to mislead—for that may be 
done by the most honest communication—but the repre: 
sentation must be made with the intent to deceive. Moral 
turpitude is necessary to charge a defendant in an action 
for a deceit. Hamrick v. Hogg, 1 Dev. 350. 


Per Curiam. Judgment reversed and a venire de novo 


ordered. 














EVANDER McINTOSH vs. SAMUEL C. BRUCE & AL. 


The receipt of a deputy sheriff, shewing that he has, as deputy sheriff, re: 
ceived claims for collection, is good evidence in an action by the sheriff 
against the sureties in a bond, which the deputy has given him for his 
indemnity. 

The case of the State vs. Fullenwider, 4 Ired. 364, cited and approved. 


Appeal from the Superior Court of' Law of Moore 
County, at Spring Term 1849, his Honor Judge Barty 
presiding. 

This is an action of debt on a bond, given by the de- 
fendants to indemnify the sheriff, against any damage he 
might sustain, by reason of his appointment of one of 
the defendants as his deputy, to-wit : one Hedgpeth. © 

The bond was duly proved and read in evidence. The 
breaches assigned were, first: That H. B. Hedgpeth did 
so demean himself, as to cause the plaintiff, the sheriff 
of Moore County, to be complained of, and sued in the 
name ofthe State of North Carolina, on the relation’ of 
Thomas J. Buchanan, on the official bond of the plaintiff, 
as sheriff &c, and judgment was obtained &c. Secondly; 
That the said Hedgpeth received judgments and notes, 
as deputy of the plaintiff, to collect for Thomas J. Buch- 
anan, and did collect the same, and did not pay over, but 
absconded, and remains in parts unknown. Thirdly; 
That the said Hedgpeth, as deputy of the plaintiff, did 
receive notes and judgments to collect for the said Bu- 
chanan, or return, and omitted to collect, and did not 
return said notes and judgments, but absconded, ‘and 
is still absent in parts unknown. The plaintiff then 
gave in evidence the record of a judgment, obtained ‘in 
the Superior Court of Law of Chatham County, in ‘the 
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name of the State of North Carolina, on the relation of 
the said Buchanan, against the plaintiff and his sureties, 
on his official bond as sheriff. The plaintiff then offered 
in evidence two receipts, in the usual form for the col- 
lection of debts as deputy sheriff, which were on file 
among the papers of said suit in Chatham Superior Court, 
which original receipts the plaintiff obtained leave of the 
said Court to withdraw from the office: and also offered 
to prove, that those were the receipts, on which the said 
judgment had been obtained; but the testimony was ob- 
jected to by the defendants, and the Court observed, that 
the witness should then siand aside—-not deciding the ques- 
tien of admissibility at that time ; intending to permit the 
introduction of the said witness again, should the plaintiff 
show any authority in Hedgpeth from the said Buchanan 
to:collect the saidclaims. The plaintiff then proved, that 
the said two receipts were signed by the said Hedgpeth, as 
deputy sheriff, and offered them in evidence; but. they 
were objected to by the defendants, and excluded by the 
Court. 

The plaintiff then introduced Brently Philips, and one 
Spivey, who stated, that they had been indebted to Thom- 
as J. Buchanan either by note, or judgment, they could 
not recollect which ; and that the said Hedgpeth brought 
to them the notes or judgments, he being deputy 
sheriff, and stated, that the claims belonged to the said 
Buchanan, and he wes collecting them, as deputy 
sheriff, for the said Buchanan ; and that the said witness 
paid the said debts to the said Hedgpeth, as deputy sher- 
iff, for the said Buchanan, some time in the year 1838. 
This testimony was objected to by the defendants; when 
the Court decided, that the plaintiff might prove the pay- 
ment of the money to Hedgpeth for Buchanan; but ex- 
eluded the balance of the testimony, saying, the plaintiff 
must show in some other way, that Hedgpcth was au- 
thorised to collect the claims by Buchanan. The plain- 
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tiff insisted that the acts and declarations of Hedgpeth, 
when the claims were in his hands, and when he was’ 
receiving their payment from the debtors, were parts of 
the transaction, and were evidence shewing, or going to 
shew, that the claims belonged to Buchanan, and —* he, 
Hedgpeth, had authority to collect them. 

The plaintiff then introduced Angus M’Caskell,’ and 
presented to him the receipt dated January Ist, 1838, be- 
ing one of the receipts before referred to, and madea part 
of this case. M’Caskell said, he was well acquainted 
with the kand writing of H. B. Hedgpeth, and that the 
signature to the said receipt was in the hand writing of 
the said Hedgpeth, and was his genuine signature ; and 
that every thing written on the face of that receipt, ex- 
cept “H. B. Hedgpeth, D. S.” was in the hand writing of 
the said M’Caskell. He was then asked, if he had re- 
ceived the judgments therein specified from Buchanan, 
and gave them for Buchanan, and at his request, to the 
said Hedgpeth. He said, he had no recollection of either 
receiving the judgments from Buchanan, or of delivering 
them to Hedgpeth. He was also asked, if looking at the 
receipt did not refresh his memory, and enable him to’say, 
that he had received the judgments from Buchanan, and 
delivered them to Hedgpeth. He replied, “No!” He 
said, he had no recollection of the matter separate and. 
apart from seeing the receipt, but, well knowing the hand 
writing of Hedgpeth, and seeing his signature thereto, 
and seeing also, that the whole receipt was in his own 
hand writing, he was then confident, that he had received 
the judgments from Buchanan, and delivered them, at his 
request, to Hedgpeth to be collected for Buchanan; and 
he had no doubt of it, and that he was then acting as an 
officer. To this testimony of M’Caskell the defendants 
objected, and it was excluded by the Court. His Honor 
then observed, that he did not see how. the plaintiff could 
get along, being informed that Buchanan had removed 
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from the State. The plaintiff insisted, that the testimony 
of M’Caskei! was competent, but, under the intimation of 
the Court, submitted to a non-suit. The plaintiff moved 
for a rule on the defendantsto show cause, why the non-suit 
should >ot be set aside, and a new trial granted, and this 
being refused, the plaintiff prayed an appeal ; which was 
granted. 








Kelly, for the plaintiff. 
Strange, Mendenhall and D. Reid, for the defendants. 


Psarson, J. The plaintiff made several exceptions up- 
on the rejection of evidence. We put the decision upon 
one exception, because it is of the most general appli- 
cation. 

To charge the defendants as sureties of his deputy up- 
on a bond for the faithful discharge of his duties, the plain- 
tiff offered in evidence a receipt, given by his deputy for 
the collection of claims, upon which receipt, the plaintiff 
had been fixed with damages in the action against him.. 

We think the evidence was admissible. The letter of 
the Act of 1844 does not embrace the case, but it comes 
within the mischief and the meaning of the Act. 

It had been a general practice in the Superior Courts 
to admit the receipts of constables and other officers, as 
evidence against their sureties, to establish the agency or 
undertaking to collect claims; and taking a receipt had 
become the mode, universally adopted, for the purpose of 
furnishing proof of that fact. This Court decided, that 
their receipts were not admissible as evidence against 
sureties. State v. Fullenwider, 4 Ired. 364. The Legis- 
lature, intending to change this rule of evidence, passed 
the Act of 1844, declaring, that such receipts should be 
evidence in the cases therein enumerated. The object 
was not to make exceptions to the rule in certain specific 
cases, but to change the rule itself; and, of course, the 
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meaning was to include all cases of a similar kind, and 
coming within the same mischief. “When there is the 
same reason, there is the same law.” 

A deputy sheriff, as a collecting agent, stands on the 
same footing with a constable. Why should the receipt 
of a constable be evidence against his sureties, and the 
receipt of a deputy be evidence against the sureties of a 
sheriff; and yet the receipt of the deputy not evidence 
against his own sureties? Noreason can be given. A 
construction, which confines an act, changing a rule of 
evidence, to the cases particularly enumerated, would be 
too narrow to carry out the meaning of the Legislature. 


Per Curiam. Non-suit set aside and a venire de novo 
to be issued. 


























INDEX. 


ACTION. 

1. A. hired a negro from B 
and gavs his sealed note 
for the hire, and added, 
“the slave is hired on the 
same terms as _ other 
slaves, for the boy Evart- 
son.” It being held that 
this writing only referred 
to the price of the negro, 


and was not a memorial) . 


of any other terms of the 
agreement, it was also 
held that, in order to re- 
cover damages for a 
breach of the agreements, 


pot mentioned in the note, | 


an action on the case and 
not an action of covenant 
is the proper remedy.— 
Twidy vy. Saunderson, 5 
2. If A. isindebted to B. and 
puts money in the hands 
of C. to pay B., B. may 
sue C. for money had and 
received to his use.— 
Draughan v. Bunting, 10 


ADMINISTRATOR AND 
EXECUTOR 
1. Thel7th Section of the 





26th Chapter of the. Re- 
vised Statutes in relation 
to administrators, was in- 
tended for the ease and 
security of the adminis. 
trator, and a strict per- 
formance is required on 


his part. Lee v. Patrick, “+ 
136° 
2. Where in an action a- 


gainst an administrator, 
a reference is made to a 
commissioner to take an 
account of the adminis- 
tration of the assets, and 
the commissioner makes 
a report, which is con- 
firmed, this report is con- 
clusive and the adminis- 
trator is not required to 
produce an outstanding 
judgment stated in the 
—* the amount of 
which was more than suf- 
ficient to cover the bal- 
ance of the assets in his 
hands. Ibid. 


ARBITRATION. | 


; ei power ofan arbitra- 


is derived, entirely, 
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from the agreement of the 
parties, as expressed in 
the submission, and their 
award must be made in 
strict accordence with 
it, and must neither gobe- 
yond nor omit any thing 
embraced in it. Cullifer 
v. Gilliam, 126 
. Where the words of an 
arbitration are ambigous, 
such a construction ought 
to be given to them, as 
will best co-incide with 
the apparent intention of 
the arbitrators. bid. 
3. Where the submission 
was. in the following 
words, “We hereby bind 
ourselves to abide the 
damage awarded C, C, by 
C.J. and W. W. for the 
overflowing a certain 
tract of land, by our mill 
pond, this 4th ofJuly, 1847 
Signed by G. & B. ;” and 
the award was,“We the 
undersigned have thisday 
viewed the land belong 
‘ing to C.C., covered by 
the water of the mill, late 
the property of G. and B.. 
and do assess the dam- 
ages, which the said C. 
C. has sustained for the 
year 1347 at $26 26, for 
the year 1848 at $23, for 
the year 1849, at $23, for 
the year 1850 at $16, and 
for the year 1551 at $16, 
and due respectively the 
January sueceeding each 
year, that is, the i 
for 1847 due ist January, 
AA48, and so for exch 
year; Held, that the ar- 
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bitrators exceeded their 
powers and the award 
was void, because the ap- 
parent intention of the 
submission was only tore: 
fer the amount of dama- 
ges due at the time of the 
submission. Ibid. 


. Where an award has 


beea made by referees, 
under arule of Court, and 


~ confirmed by the Court, it 


is binding on all parties, 
and while it remains un- 
reversed, the judgment 
cannot be contradicted. 
Anders y. Anders, . 214, 


ARSON. 


The Act of 1846, ch. 70, en- 


titled “an Act to protect 
houses and _ enclosures 
from wilful injury,” alters 
the Act of 1886, 1 Rev. 
Stat. ch,.347, so as to re- 
duce the offence of burn- 
ing a mill-house, &c., 
from a felony to a misde- 
meanor, and. substitutes 
the punishment of fine 
and imprisonment for. 
that of death. Slate y. 
Upchurch, ' 454 


ATTACHMENT. 


1. A legacy in the hands of 


an execnior.due toa mar-, 
ried woman, cannot be 
attached for a debt of the 
husband, It is not his, un- 
til he reduces. it into pos- 
session. Arrington vx. 
Screws. 42 


2. Process of attachment. 


operates only op.such in- · 


terests of the debtor, as 
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exist at the time it is 
served, and not on such 
as may afterwards arise. 
Ibid, 


3. Where A. had, in an at- 


tachment against B. been 
summoned as a garnishee 
and admitted that he 
owed B. in a certain ne- 
gotiable note dated Ist of 
April, 1836, payable six 
months after date, and it 
appeared that before the 
issuing of the attachment, 
the note, not then being 
due, had been bona fide 
transferred to an indorsee, 
Held, that a judgment a- 
gainst A. the garnishee in 
the attachment, was no 
bar to the right of the in 
dorsee to recover on the 
note. Myers v. Beeman, 
116 
4. Where an attachment 
was issued by a justice of 
the peace for asum above 
his jurisdiction to try, and 
was made returnable be- 
fore him or, some other 
justice, and where the 
County Court permitted 
the plaintiff to amend the 
process by making it re- 
turnable to the County 
Court, and the Court also 
permitted the defendant 
to appeal, upon his giving 
bond, &c., though he had 
not replevied. Held, that 
the defendant was enti- 
tled to appeal, notwith 
standing he had not filed 
a replevin bond. And 
Held. secondly,that where 
it appeared that the de- 





‘Se 
fendant was not able at 
the time to procure suffi- 
cient securities for an ap- 
peal, he was entitled to a 
certiorari, without shew- 
ing ary merits in fact, the 
case disclosing, that there 
were questions of law, 
which he had aright to 
have decided by the Su- 
perior Court. Britt v. 
Patterson, 197 


BANKRUPT LAW. 
When a debtor has been 
discharged under the 
bankrupt law, a surety, 
who might have come in 
under the commission, 
cannot afterwards recov- 
er from the debtor. Con- 
sequently, where the sure 
ty appointed the debtor 
his executor, the residua- 
ry legatees of the surety 
cannot make the executor 
accountable for the debt. 
Tubbs v. Williams, 1 


BASTARDY. 
1. One, who appears at 
Court to answer the 


charge of being the father 
of a child aboat to be born 
a bastard, may, before an 
issue is made up, move to 
quash the proceedings, on 
the ground that the mo- 
ther is a woman of color 
within the fourth degree. 
State v. Long,  . 488 
2. If, upon such motion, the 
—8— are quashed 


y the Court, a subse- 
quent warrant, ch 
the same person wit 
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ing the father, issued af- 
ter the birth of the child, 
cannot be supported. Ibid. 

3. The proper relief against 
the order to quash, if it 
was deemed erroneous, 
was by appeal or certio 
rari, Ibid. 


BONDS. 

1, A stranger may accept 
the delivery of a bond, 
and it is good, unless the 
obligee refuse to ratify 
the delivery ; but in the 
absence of proof to the 
contrary such ratification 
is presumed. Jredell v. 
Barbee, 250 

2. In construing a deed, all 

useless and unmeaning 

words are to be rejected, 
provided enough remains 
to make the deed sensible. 

Thus where a bond, pur. 
rting to be a guardian 
nd, was made to “I. 

Governor. &c. Justices of 

the Court of Pleas and 

Quarter Sessions, &c. 

in the sum of &c. to be 

paid to the said Justices 
or the survivors of them,” 
the words “Justices of 
the Court,” &c. “to be 

paid to the Justices,” &c. 

are to be rejected as un- 

meaning, and the bond is 
payable tol. Ibid. 

ere a Court has no 
power to appoint a guar- 
dian but does appoint him, 
and he gives bond with 

sareties and takes s- 


3. 








sion of the estate of the} 
ward, it is not competent 


INDEX. 


2. 





for any of the obligors in 
such bond to object to its 
validity, on the ground of 
want of power in the 
Court to make the ap- 
pointment. Ibid. 


BOUNDARY. 


. Where a grant begins on 


a lake. and thence runs a 

certain course and dis- 

tance, then again a cer- 
tain course and distance, 

then a third line a certain 

course & distance. thence 

“with the windings of 
the Lake-water to the 

beginning,” Held, that al- 

though the distance men. 

tioned in the third line 

should fail before the 

lake was reached. yet it , 
must be continued to 

strike the Lake, and then 

the boundary be slong 

the Lake. Literary Fund 

v. Clark, 58 

If the course of the third 

line would net goto the 

Lake, then from the ter- 

mination of the distance 

on that line, a direct 

course must be taken to 

the Lake. Ibid. 


. A plat, annexed to a 


grant, cannot control the 
calls of the grant, where 
it does not lay down a 
natural boundary therein 
calledfor. bid. 


BURGLARY. 


. There cannot be a con- 





structive breaking, so as 
to constitute burglary, b 
enticing the owner outo 
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his house by fraud and 
circumvention, and thus 
inducing him to open 
his deor, unless the entry 
of the trespasser be im- 
mediate or in so short a 
time, that the owner or 
his family has not the op- 
portanity of refastening 
his door. State v. Henry, 
463 
2, As where the owner by 
the stratagem of the tres- 
passer, was decoyed toa 
distance from his house, 
leaving his door unfast- 
ened, and his family neg- 
lected to fasten it after 
his departure, and the 
trespasser, at the expira- 
tion of about fifteen min- 
utes, entered the house, 
without breaking any 
pee but through the un 
fastened door, with in 
tent to commit felony, 
Held, that this was no 
burgalry. Ibid. 
Rurri, C. J., dissented. 


COMPROMISE. 

An offer to compromise is 
not evidence to charge 
the party on the original 
cause of action. But a 
concluded agreement of 
compromise must. in its 
nature, be as obligatory, 
in all respects, as any o- 
ther, and either party may 
use it, whenever its stipu- 
lations or statements of 
facts become material 
evidence forhim. Sutton 
v. Robeson, 380 
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CONSTABLES. 


1. When a claim was put 


3. 





into a constable’s hands 
for collection, during the 
year 1839, and he was 
guilty of a breach of duty 
in not collecting it daring 
that year, and he was re- 
appointed for the year 
1840, and the claim still 
remaining in his hands, 
he was again guilty of a 
similar breach of duty ; 
Held, that the party in- 
jured had his election to 
sue on the bond of either 
year, or on both bonds.— 
State v. Wail, 20 


. Held, further, that the 


circumstance that the 
party injared had it in bis 
power to recover on the 
second bond, if he had 
chosen to do so, did not 
mitigate the damages he 
had a right to recover on 
the first bond. bid. 

A constable is the agent 
of the creditor only dur- 
ing the year he continues 
to be a constable. For 
his receipts after that pe- 
riod the creditor‘ is not 
chargeable. Ibid. 


. In an action against a 


constable for a breach of 
his official bond, in not 
collecting a debt, the re- 
lator is entitled to recov- 
er at least nominal damu- 
ges, when he shows neg- 
lect and unreasonable de- 
Jay in the collection, al- 
though the plaintiff may 
have received the amount 
of his debt from the con- 
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stable after the com 
meneement of the action. 
Parishv. Mangum, 210 


CONTRACTS. 

. When the contract is for 
the delivery of a certain 
quantity of Tobacco, de- 
liverable at a certain 
place and for a certain 
price. in order to entitle 
the purchaser to recover 
for a breach of the con- 
tract, he must allege and 
prove that he was ready 
to perform his part of the 
contract. Cole v. Hester, 

* 23 

. Where A. contracted to 
deliver to B. one hundred 
fish stands of a certain de 
scription, and upon ten 
dering them, B. received 
fifty, but refused to re- 
ceive the other fifty, be- 
cause they were not made 
according to the contract; 
Held, that this receipt of 
the fifty stands did not 
make B. responsible for 
the other fifty, which 
were not made according 
to contract. Freeman v. 
Skinner, $2 

S A. declared against B. 

for the breach of an a- 
greementin writing sign- 

ed by B. in the following 

words, “R. H. Mosby has 
promised to procure for 
my mother a _ pension 
from the Government of 
the U. S. supposed to be 
due to her as the widow 


INDEX, 





of Lieut. Charles Gerard, 
and in the event of his 








doing 80, . —* 
oblige m to give the 
said R. H. Mosby one half 
of the money dve her on 
account of the said pen- 
sion. Given under my 
hand this $rd day of De- 
cember, 1838. Charles 
G Hunter.” Held, that 
this agreement referred 
to a pension to which the 
widow was then entitled 
or supposed to be entitled, 
and not to # pension to 
which she became enti- 
tled under an Act of Con- 
gress subsequently pass- 
ed. Held farther, that al- 
though the sales of pen- 
sions are by law prohib- 
ited, yet the Court could 
not infer from this agree- 
ment, though a jury might, 
that the agteement was 
made by the son, as the 
agent of his mother. It did 
not transfer any title to 
any portion of the — 
and therefore was not, on 
that account, in itself, in- 
valid. Mosby v. Hunter, 

119 


. Held, also, that upoti a 


count for work and ldbor 
done, A. could wot 'reéov- 
er from B., because his 
services did not entre to 
the benefiit of B.,’ and 
therefore the law would 
not imply a promise.— 
Ibid. 


. Where A. rents out land 


belonging to B., B. cannot 
recover against the les- 
see upon a count on the 
agreement for rent of the 











land, because there was 
no privity between the 
latter and B., unless B. 
can shew that A. acted 
as his agent. Hardy v. 
Williams, 177 

6. For the same reason a 
count upon an implied as. 
sumpsit cannot be main- 
tained by B. against the 
lessee, there being no 
privity between them, 
and there being an ex 
press contract by the les. 
see with A. A 

7. The Clerk of a District 
Court of the United States 
furnished certain tran- 
scripts of record tw a col 
leetor of the customs, who 
applied for them official 
ly, and, as he stated, by 
the direction of one of the 
auditors of the United 
States’ Treasury. Held. 
that the Clerk could not 
hold the collector person. 
ally responsible for his 
' fees, but must look to the 
United States’ Govern- 
ment for what was due 
to him. Brown v. Hatton, 

, 319 

8. The construction of a 
written instrument be- 
longs to the Court and 
not to the jury. Ibid. 

9. Where two persons, each 
out of his own stock, de- 
livered. goods to a third 
person to be peddled, and 
took a bond payable to 
‘themselves jointly for the 

faithful accounting there- 

for ; Held, that they could 
recover upon a bond so 
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taken, notwithstanding 
each had a separate in- 
dividual interest. Haugh- 
ton v. Bayley, -337 
10. Where a lease is made, 
the rent to be paid in a 
part of the crop, the con- 
tract is executory, and the 
title to the crop made is in 
the lessee, until the les- 
sor’s part is separated and 
allotted te him, and, there- 
fore, before that time, the 
lessor has no right to take 
possession of any part of 
the crop, without the con- 
sent of the lessee. Ross 
v. Swearinger, 481 


CORPORATIONS, 


1. A municipal corporation, 


which has authority to 
grade the streets, is liable 
to any damages which 
may accrue to an individ- 
ual from having the work 
done in an unskilful & in- 
cautious manner. Meares 
v. Comm'rs of Wilming- 
ton, 73 


2. An action in tort will lie 


against a corporation.— 
Ibid. 


DECEIT, 


1. Where an action was 


brought to recover the 
value of certain horses, 
alleged to have died from 
eating corn, mixed with 
arsenic, which the plain- 
tiff bought from the de- 
fendant; Held, that if the 
defendant had fraudulent- 
ly concealed from. the 
plaintiff the fact, that ar- 
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\ . . 
senic was so mixed with 


the corn, yet the pleintift | 


could only recover dama- 
ges to the value of the 
corn, provided he was in- 
formed, before he gave it 
to his horses, that arsenic 
had been mixed with it. 
Sta v. Newsom, 507 

2. It is not safficiert, in an 
action in the nature of 
deceit, to prove that the 
representations of the de- 
fendant were calculated 
to deceive, but they must 

. be made with intent to de 

seive. iid. 


DEED. 

1. The signing, sealing and 
delivery of a deed by an 
agent, except where the 
nuthority is by an instra- 
men: under seal, will on 
ly be valid when they are 
done in the actual pre- 
sence of the principal.— 
Kime v. Brooks, 218 

2, A deed is acknowledged 
by husband and wife; two 
justices of the peace, 
thereupon take the pri- 
vate examination of the 
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amination of a feme covert 
states that uponsuch ex. 
amination, she declared 
that she had voluntarily 
executed the deed, with- 
out saying that she doth 
now voluntary assent there- 
to. Ibid. 
4. If, upon the privy exam- 
ination, the wife states, 
that though she was will- 
ing to convey when she 
executed the deed, yet 
she had changed her 
mind and was then un- 
willing ; c* course the as- 
sent of the wife covld not 
be certified. id. 
It is immaterial whether 
the acknowledgment or 
the private examination 
be firs. recorded. Jord. 
. Where a deed of a mar- 
ried woman had on it on- 
ly the following entries as 
to its probate : “State of 
North Carolina, Currituck 
County. February Term, 
1832. Personally appear- 
ed Lydia Cook, wife of 
John Cook, and in open 
Court acknowledged that 
she assigned the within 
deed of her own free will 





wife and report to the 
Court and th: Court acts 
upon the report; Held, 
that the inference is irre- 
sistible that the two jus- 
tices were members of 
the Court, appointed for | 
that purpose, though no} 
special order of appoint- 
ment appears. Etheridge 
v. Fi : 312 


without any constraint 
whatever. t it be reg- 
istered., (Signed,) W. D. 


Barnard.” 
“Srarte or N. Carotina, 
Currituck Sessions, 
Feb. Term 1832. 
“This deed from John 
Cook and Lydia to Samuel 
Ferebee, was exhibited and 





3. It is sufficient, if the cer- 
tificate of the private ex- 





proved in open Court, by 
John L. Scurr, subscribing 
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witness. At-the same time 


Lydia Cook, the feme covert, |. 


personally appeared in open 

Court, and being privately 
examined by W. D. Barn- 

ard, one of the Court ap- 

pointed for that purpose, 
who reported, that the said 

Lydia Cook acknowledged 

the execution of said deed 

of her own accord and with- 
out any constraint what- 

ever, &e. 

dered to be registered. 

(Signed.) 
S. Hatt, c. c. c.” 

And there was also the fol- 
lowing entry on the min- 
ute docket of the same 
‘term: “A deed from John 
D. Cook and wife Lydia 
to Wm. C. Etheridge was 
proven as to John Cook 
and wife by the oath of 
John Scurr, a witness 
thereto, and her private 
examination takeninopen 
Court. Ordered regis 
tered.” 

. Held, that these entries 
afforded no evidence that 
tho wife had been privily 
examined, as required by 
law. Etheridge v. Ash 
bee, 353 


DEVISES & BEQUESTS. 

1. A testatrix devised as 
follows: *‘For the love 
and affection which | 
have for J. M., and to en 
able him to take care of 
my two old negroes, B. 
and R , who | wish to re 


On motion or-|: 
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give and ueath | the 
land whereon | now live,” 


&c. Held, that J. M. took 
a valid legal estate in the 
land, notwithstanding the 
objection made, that J. 
M. was to take and: hold 
the land in trust for the 
negro slaves. ays 
v. Anders, 

2. A. bequeathed a Bia 
woman to his daughter, 
and afterwards sold her, 
and kept the amount re- 
ceived from the sale, as 
alleged by the petition, to 
be given to the daughter, 
in lieu of the negro sold ; 
bat he made no alteration 
in his will. Held, on de- 
murrer to the petition, 
that the daughter had no’ 
right to the price of the 
aegio. Snowden v. Banks, 

873 

3. A testator devised as fol- 
lows: “I give to my son,. 
Benjamin D. Harper, all 
my estate after settling 
my debts, except the $300 
above mentioned. If 
Benjamin does not live 
till of age, then I dispose 
of my estate as follows: 
I give to my sisters,” &e. 
Benjamin died under age. 
Held, that he was entitled 
to the profits of the estate, 
(except the 8 durin 
his life. 22 Sub. 
ton, 389 


DISTRIBUTEES. ~ 
1, Per Nass and Pgargon, J. 





main where ! now live 
and support themselves, | 
2 





The word “distributees” 
may be properly used ir. 








a petition, calling an ad- 
ministrator to an account, 


to denote those, who are | 


‘ entitled to succeed to an 
intestate’s estate, under 
our Statute of distribu- 
tions. Henry v. Henry, 

278 

2. Per Rurrm, C. J. The 
word “distributees” is not 
to be found in any Eng 
lish Dictionary or in any 
law book and conveys no 
definite idea. It there 
fore cannot be intended 
by the Court to mean 
those, who are entitled to 
distribution of an intes- 
tate’s estate. Ibid. 


DOMICIL. 

1. The domicil of origin of 
@ person continues until 
he acquires another, by 
actual removing to ano- 
ther country with the in- 
tention of remaining in 
the latter altogether or 
for an indefinite period. 
Horne v. Horne, 99 

‘2. Two things must concur 
to constitute a domicil ; 
first. residence, and, sec 
ondly, the intention to, 
make ita home. Ibid. 

3. And if these two concur, 
it makes no difference 

. how short his residence 
may be in the new domi- 


EJECTMENT. 

1. One of several lessors in 
‘an action of ejectment has, 
‘aright to have his name 
erased from the deciera- 








tion. Scott v. Sears, 87 

2. He is liable to his co- 
lessors for his proportion 
of the costs, but, if judg- 
ment be ultimately ren- 
dered in favor of the plain- 
tiff, he is entitled to be re- 
imbursed for such propor- 
tion out of the costs re- 
covered from the defen- 
dant. bid. 

3. Where a recovery in e- 
jectment iseffected onthe 
demises of two only out of 
several tenants, and after- 
wards an action is brought 
for mesne profits, none but 
the shares of such mesne 
profits, to which those two 
tenants are entitled, can 

~ be recovered. Loldfast 
v. Shepard, 222 

4. And it makes no differ- 
ence whether the action 
for the mesne profits be 
brought in the name of 
the fictitious lessee or of 
hislessors Ibid. 

5. A., by virtue of an order 
of the County Court, 
founded on a judgment 
before a justice and an 
execution thereon, levied 
on the 8th of March 1842, 
issued a vendition: ex- 
ponas, bearing teste of 
May Term, 1842, under 
which the land of B. was 
sold and A. became the 
purchaser: C. issued a 
venditioni exponas tested 
of May Term 1842, pursu- 
ing a fi. fa. tested of Feb- 
ruary Term 1842, under 
which thé same land of 

B. was sold; and D. be- 
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came the —222 and 
having effected a recove- 
ry in ejectment, was about 
to turn B. out of posses 
sion, when B. accepted a 
lease from D. and con- 
tinued in possession — 
Held, that, in an action 
of ejectment by A. a- 
gainst B, although D. 
who had been admitted 
to defend as landlord 
could make no defence 
which B. could not have 
‘made, yet B. himself 
might have given in evi 
dence these circumstan- 
ces to rebut A.’s claim to 
recover, by shewing D.’s 
title to be paramount to 
A.’s and that he (B ) was 
D.’s tenant. Jordan v. 
Marsh, 234 
6. In an action of ejectment, 
where the declaration 
contained several counts, 
some of whick were on 
the demises of persons, 
who had died before the 
action was brought; Held 
that the Court below did 
right in ordering these 
counts to be stricken from 
the declaration. Adder- 
ton v Melchor, 349 


EVIDENCE. 

. A. hired a negro from B. 
and gave his sealed note 
as follows, “On the Ist 
day of January, 1848, | 

romise to pay to B. one 
Latins and thirty dol- 
lars, the slave is hired on 
the same terms as other 
slaves, for the hire of the 
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+ boyEvartson.” Held, that 
this writing only referred 
to the price of the negro, 
and was not a memorial 
of any other terms of the 
agreement, and that, as 
to these latter, parol evi- 
dence was admissible.— 
Twidy v. Saunderson, 5 

. Where the declaratious 
of one, alleged to be an 
agent, are offered to be 
given in evidence, it is 
incumbent on the Judge 
to determine, at least so 
far as to say, whether 
there is such prima facie 
evidence of agency, as to 
render the acts and de- 
clarations of the proposed 
witness those of the plain- 
tiff. Munroe v. Stubbs, 49 

3. It is the province of the 
Court to pass on every 
question of the admissi- 
bility of evidence. Ibid. 

4. Merely serving a war- 
rant for debt, issued by a 
justice, is no evidence 
that the officer was the 
agent of the plaintiff in 
the warrant. Ibid. 

5. The declarations of a 
slave, at any particular 
time, as to the state of his 
health, are, from necessi- 
ty, admissible in evi- 
dence. Roulhac v. White, 

| 63 

6. Whenever the bodily or 
mental feelings of an in- 
dividual, at a particular 
time, are material to be 
proved, the expression of 





such feelings, made at or 
soon before that time, is 





7. 


evidence, of course sab- 
ject to be weighed by the 
jury. bid. 

The possession of a stolen 
thing is evidence to some 
extent, against the pos- 
sessor, of a taking by him. 
Ordinarily, it is stronger 
or weaker, in proportien 
to the period intervening 
between the stealing and 
the finding in possession 
of the accused; and, af 
ter the lapse of a consid- 
erable time, before a pos. 
session in shewn to the 
accused, the law does not 
infer his guilt, but leaves 
that question to the jury 
under a consideration of 
all the circumstances.— 
State v Williams, 140 


8. The question of identity, 
where different names 
are alleged to relate to 
the same person, is one 
exclusively for the jury. 


Toole v Peterson, 180 


. Per Nasn, J. A witness 


who has known a town 
for a great number of 
years, may give evidence 
ofa general and uniform 
reputation and under. 
standing, that the town 
was coveted by a partic- 
ular grant. Ibid. 


10. Per Pearson, J. and Rur 


rm, C.J. The evidence 
cannot be received for 
that purpose, but is com 
petent to shew that what 
was once called the town 
of N. was now called the 
town of W. Ibid. 


1l. I¢ is a general rule, 
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that the declarations of a 
party accused of a crime, 
made in his own favor, 
after the time of the al- 
leged commission of the 
crime, are not evidence 
for him. State v Hildreth, 

440 


12. Proof of the hand wri- 


ting of a deceased sub- 
scribing witness to a bond 
is not, strictly. prima facte 
evidence of the execution 
of the bond, though it will 
authorize the reading of 
the instrument to the ju- 
ry. But the jury must 
weigh this, together with 
the other circumstances 
given in evidence, and, 
from the whole, deter- 
mine whether the alleged 
instrument was executed 
or not. Black v. Wright, 

447 


13. It is among the strongest 


circumstantial proofs a- 
gainst a person, that he 
omits te give evidence to 
repel! circumstances of 
suspicion against him, 
which he would have it 
in his power to give, if 
those circumstances of 
suspicion were unfound- 
ed. Ibid. 


114. A declaration in a deed, 


that the land, conveyed by 
it,had been before granted 
toa certain person, is not 
evidence for the parties to 
the deed, that in fact it 
— thus granted. — 
v 


15. It has hess the ee 


practice in this State to 





permit an Attorney in a 
cause to give evidence, at 
the instance of his client. 
State v. Woodside, 496 
16. The receipt of a deputy 
sheriff, shewing that he 
has, as deputy sheriff, re- 
ceived claims for collec- 
tion, is good evidence in 
an action by the sheriff 
against the sureties in a 
bond, which the deputy 
has given him for his in- 
demnity. McIntosh v. 
Bruce, 511 


EXECUTION. 
. The lien of a fieri facias 
upon the equitable inter- 
est of a debter commen- 
ces only from the time of 
its issuing, and not from 
i:s teste. Morisy v Hill, 
66 
2. A. by a verbal contract, 
agrees to convey a tract 
of land to B. upon condi 
tion that B would erect a 
house upon it. Before this 
was done C. levies an ex- 
ecution he had against B. 
upon his interest in the 
land. A. then conveys the 
land to D., and, with a 
view ofoverreaching C.’s 
execution, antedates the 
deed. Held, that the mere 
antedating the deed did 
not make it fraudulent 
and void. Held, second 
ly, that B., having only a 
i contract for the sale 
‘of the land, had no equi- 
table claim against A. 
which was liable to exe- 
- eution under our Act of 





Assembly, subjecting e- 
quitable interests in land 
to sale by execation.— 
Patterson v Bodenhamer, 
96 

FELONY. 1 

One, who is present and sees 
that a felony is about to 
be committed and does in 
no manner interfere, does 
not thereby participate in 
the felony committed.— 
Every one may, upon 
such an occasion, inter- 
fere, to prevent, if he can, 
‘the perpetration of the 
felony, but he is not bound 
to do so, at the peril, oth- 
erwise, of partaking of 
the guilt. It is necessa- 
ry, in order to make him 
an aider or abetter, that 
he should do or say sume- 
thing. she wirig his consent 
to the felonious purpose 
and contribating to its 
execution. State v D. Hil- 
dreth, 440 


FORCIBLE TRESPASs. 

The gist of the offence of 
forcible trespass is a high 
handed invasion of the 
possession of another, he 
being present—title is not 
drawn in question. State 
v McCanless, 375 

If two are iu the same house, 
the law adjudges the pos- 
session in him, who had 
title; but not so, as, by 
relation back, to make 
the other guilty of a for- 
cible trespass, when the 
entry was without force. 
Ibid. 





FRAUDS, STATUTE OF 

1. Where A. has acause of 
action against another, 
and B makes a parol pro- 
mise to indemnify A., 
which promise is super- 
added to the-claim, which 
A. has on his original 
cause of action, the stat- 
ute, making void parol 
promises to indemnify a- 
gainst the default, &c. of 
another, will apply.— 
Draughan v Bunting, 10 

2. But, if there is no debt 
for which another is, or is 
about to be, answerable, 
or if the debt of the other 
is discharged and the pro 
mise is substituted, the 
statute does net apply. — 
Ibid. 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 
Where A. made a deed of 
trust to secure creditors, 
and it was stipulated in 
the deed that a sale should 
not take place for three 
years, and, in the mean- 
time, the trustor should 
remain in possession of 
, the property, consisting 
of lands, negroes, gc., & 
on the trial of a suit, the 
creditor, impeaching the 
trust, admitted that there 
was no actual fraud, but 
contended that the deed 
on its face was fraudulent 
in law; Held by the 
Court, that, whether the 
deed was frudulent or not 
wasa matter for a jury, 
under all the circumstan. 





ces, but that the Court 
could not, from what ap- 
peared on the face of the 
deed, say, it was fradu- 
lent in point of law, be- 
cause there might be * 
many circumstances, in 
which sach a deed would 
be good, and the creditor 
admitted that it was not 
fraudulent in fact. Her- 
dy v Skinner, 191 
Where a deed is absolute 
on its face, but it is alleg- 
ed, that it was on a secret 
trust for the donor, with 
intent to defeat his cred- 
itors, it must be left to 
the jury to ascertain the 
existence of such trust.— 
But where a deed, made 
without consideration by 
a debtor, expresses on its 
face that it is made for — 
the benefit of the debtor 
and his family,the Court — 
can itself pronounce it 
fraudulent and void, as 
against a creditor then 
existing. Sturdivant y. 
Davis, 365 


. A fraudulent donee of 


personal property, which 
he has in possession after 
the donor’s death, is an- 


swerable as executor de 
son tort. Ibid. - 


FREE PERSONS OF 
COLOR. 


- The term “free person 


of color,” in our penal 
statutes, is to be undér- -· 
stood in our Jaw to mean 
a person descended from 
a negro, within the fourth 
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degree inclusive, though 
an ancestor in each in- 
tervening generation was 


v. Dempsey, 
384 


white. 


GAMING. 

Under the statute against 
gaming, Rev. Stat. ch. 34, 
sec. 69, the place of gam- 
ing and the place of re- 
tailing must be the same 
house, or. at the least. 
parts of the same estab- 
lishment. “The premises” 
mean those places only, 
which are occupied by 
the retailer with the 
house in which he retai!s, 
as one whole. State v. 
Black, 378 


* ee :' 
passage the severa 
Acts of Assembly, en- 
larging the time, within 
which grants shall be 
registered, makes them 
good and available by re- 
Jation back, from the time 
when they are dated, as 
much so as if they had 
been registered within 
two years. Hill v. Jack. 
son, 333 


HOMICIDE. 
1, If a white man wantonly 
infliets upon a slave, over 
~whom he has no authori- 
ty, a severe blow or re- 
peated blows, under un- 
usual circumstances, and 
the slave, at the instant, 
strikes and kills, without 
evincing, by the means 
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used, great wickedness or 
cruelty, he is only guilty 
of man-slaughter, giving 
due weight to motives of 
policy and the necessity 
for subordination. State 
v. Caesar, 391 
2.\The same principle of 
extenuation applies to the 
case of the beaten slave’s 
comrade or friend, who is 
present and instantly kills 
the assailant, without, in 
like manner, evincing, by 
,the means used, great 
wickedness or cruelty.— 
Ibid. 

Rurrm, C. J., dissented.— 
Ibid. 

3. In an indictment for 
homicide, it is the  pro- 
vince and duty of the 
Court to inform the jury, 

' upon the supposition of 
the trath of the facts, as 
being agreed on or found 
by the jury, what. the 
degree of the homicide is. 
State v. R. Hildreth, 429 

4. Where the State, in a 
prosecution for a homi- 
cide, relies upon the 
ground of express malice, 
the witnesses can only 
prove the existence of 
previous malice or threats, 
but they cannot prove the 
existence of the malice up 
to the time of the homi- 
cide and that the prisoner 
acted on it in slaying. It 
is the province of the jury 
to make those inferences, 
or not, upon the facts 
proved. Ibid. 

5. When persons fight on 





6. Upon a quarrel, one of 


HUSBAND AND WIFE. 
lh. 


fair terms, and, after an 
interval, blows having 
been given,a party draws, 
in the heat of blocd, a 
deadly instrument and in- 
flicts a deadly injury, it is 
manslaughter only ; bat, 
ifa party enter a contest, 
dangerously ‘armed, and 
fights under an unfair ad- 
vantage, though mutaal 
blews pass, it is not man- 
8 iter, but murder.— 
Ttid. 


the parties retreated a- 
bout filty yards, appar- 
ently with a desire of 
avoiding a conflict; the 
other party pursued with 
his arm uplifted, and 
when he reached his o 


ponent, stabbed & killed 
him, the latter having 
stopped and first struck 
with his fist; Held, that 
this was a clear case of 


State v. Howell, 
485 


murder. 


Wherever a suit will 
survive to a wife, she may 
be joined with her hus. 
band in the action. West 
v. Tilghman, 163 
2. A distributive share, 
necruing to the wile dur. 
ing the coverture, does 
not vest in the husband, 
but will survive to the 
wile, unless reduced into 


possession by the hus— 





band. Mardree v. Mur- 


dree, 


3. Where the wile is the 
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sole next of kin and the 
husband the administra— 
tor, and the debts of the 
intestate are paid or as— 
sumed by him, and there 
are no reasons why he 
should hold any longer 
as administrator, the ee 
sumption is very strong 

that: he held as husband, 
and consequently for him- 
self. Ibid. 


4. Where there are other 


next of kin Sesides the 
wife, the husband, being 
administrator, in order to 
entitle him to the pro- 
perty in his own mght, 
must appear by some act 
to be exercising a domin-— 
jon over it, not according 
to his duty as administra— 
tor or in the discharge of 
functions of a representa— 
tive character, but for his 
own benefit and as per— 
sonally the owner. Thus 
when the husband and 
the other next of kin, 
there being other funds 
for the payment of the 
debts, had agreed to em— 
ploy the negroes, &c., on 
= lands of the intestate 

d at the end of the year 
to dixide the proceeds of 
the crop among them “ac. 
cording to their rights as 
distributees ;” Held, that 
this was a sufficient ree 
duction into possession by 
the husband, to prevent 
any right of survivership 
in the wile. bid, 


295 § Where or a divorce a 


mensa et thoro, the wile is 





makes an annual saving, 
' the hasbaad has no right 
to the amount accumula- 
- ted out of such saving.— 


pablicly curse and swear 
and take the name of Al- 
mighty God in vain, fora 
long time, to. wit : for the 
space of two hoars, to the 
common nuisance of all 
the citizens of the State. 
and against the peace and 
dignity of the State,” 
cannot be supported.— 
State v. Jones, 38 


2. To render the offence of 


‘profane swearing indicta- 
ble, the acts must be so 
repeated and so public, as 
to become an annoyance 
and inconvenience to the 
public, for then they con- 
stitute a public nuisance. 


3. It is not sufficient to the 


conviction of a defendant 
in such an indictment, 
that the State should 
shew by its evidence, that 
the defendant has been 
guilty of a nuisance ; the 
indictment mast charge 
it; it mast set forth spec- 
ially the whole fact with 

certainty, that the 
Court may be able to see, 

3 





jadicially, that it rests on 
sufficient groands. Nor 
will it be sufficient, if the ~ 
indictment charges, that 
the acts were done “to 
the common nuisance of 
all the good citizens of 
the State”, unless the 
facts so charged amount 
—— to a nuisance.— 


.|4 An indictment will lie 


under our Statute for fel- 
oniously taking and car- 
rying away a ranaway 
slave, ‘with intent todis- 
pose of him to another,” 
&c., even though the ta- 
ker did not know who 
was the owner of the 
slave. State v. Williams, 
140 


5. Where there were dif. 


ferent counts in a bill of 
indictment, one charging 
a taking by the prisoner 
with violence, and ano- 
ther by seduction. and 
each of them also charg- 
ing a conveying away, 
with the jiatests required 
by the Statute, the jury 
are not bound to find in 
which way the taking 
was had, but the verdict 
may be general, though 
there are other defec- 
tive counts. Bid. 


6. An indictment, in a case 


good as if it had averred 
that the defendant “felon- 
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iously by violence took,” 
&eo. Ibid. 

7. In an indictment relating 

to the larceny or abduc- 

tion of a slave, in describ- 
ing him as the property 
of A. B., you may use in- 

— the phrases, 

“then and there being the 

property, or of the proper 

‘oods and chattels, of A. 

.” &e., or and “the pro- 
perty of A. B.,” after lay- 
ing the value, &c., of the 
slave. Ibid. 

In an indictment for 
stealing, &c., a siave, 
under our Statute, the 
words “with an intent to 
sell and dispose of the 
said slave,” are sufficient. 
Ibid. 

9. It isin the discretion of 
the Attorney General, on 
the trial of a capital case, 
to introduce on behalf of 
the State, only such wit- 
nesses as he may think 
proper. State v, Stewart, 

342 

10. If, on the trial of a eapi- 
tal offence, the counsel 
for the prisoner does not 
ask the Court to give to 
a mulatto witness, intro- 


8. 


duced on the part of the| 
State, the charge requir- | 


ed by the Act of Assem- 
bly, Rev, St. Ch. 111, Sec. 
51, advantage cannot af- 
terwards be taken of the 
omission of the Judge to 
make such charge. Ibid. 
1}. «Whether such a charge 
was or was not given, 
eannot appear upon the 
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record, unless placed 
there by the exceptions of 
one or the other party.— 
Ibid. 

12. In an indictment for 
selling to a slave in the 
night time, it is not ne- 
cessary to negative an 
order of the owner or 
manager, the offence hav- 
ing been committed in 
the night time. State v. 
Robbins, 356 

13. In such an indictment, 
the slave is sufficiently 
identified by his name; a 
further description by 
giving the name of the 
owner, is not necessary. 
Ibid. 

14. Where there are two 
counts in an indictment, 
one good and the other 
defective, and there is a 
general verdict against 
the defendants, the judg- 
ment will be presumed to 
have been given upon the 
good count alone. But 
when both coints are 
good and the Court gives 

' erroneqgus instructions to 
the jary as to one of the 
counts, it is presumed that 
the judgment was given 
upon both counts, and a 
venire de novo will be a- 
warded. State v. Me- 
Canless, 375 

15. In this State, where one 
is tried, as for a felony, 
yet the facts averred in 
the indictment do not 
support the charge of 
felony. but amount to a 
misdemeanor, the Court 
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give judgment for 
such misdemeanor. State 
v. Upchurch, 454 
16. Where a defendant was 
convietsd on an indict 
ment for a felony and ap- 
pealed from the judgment 
thereon to the Supreme 
' Court, and the error as- 
signed in this Court was, 
that the facts stated in 
the indictment did not 
amount to a felony, the 
Supreme Court, though it 
reverses the judgment for 
this error, yet will, (ander 
the provisions of the Act 
establishing the Ceurt) 
give directions to the 
Court below to give judg- 
ment for a misdemeanor, 
where it appears that 
is the judgment, which 
should have béen there 
rendered. Ibid. 


INFANT. 

An infant, being entitled to 
asum of money arising 
from the sale of 4 tract of 
land, sold under a decree 
of a Court of Equity, and 
the same having been re- 
ceived by her guardian, 
conveyed it by a deed of 
trust to her separate use, 
and if she died without 
leaving a child, to her 
intended husband. She 
married and died under 
age and without a child. 
Held, that in a Court of 
Law, at least, her person 
alrepresentative was en- 





titled to recover the mo- 
ney so received by the’ 
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guardian. Reddick v. 


INSOLVENT DEBTORS. 
1. In a proceeding under 
the insolvent laws, when 

» the debtor has been ar- 
rested on @ ca. 8a., it is 
too late for him, after 
giving bond and joining 
in an issue of fraud, to 
take exception to the 
writ of ca. ca. Nixon v. 
Nunnery, 28 

2. Although the ca, sa. may 
be void, yet the Court has 
jurisdiction of the subject 
-matter, and objections to 

any part of the proceed- 

ings must be made in.apt 
time. Ibid. | 

When the creditor al. 
leges fraud, if his specifi- 
cation be not sufficiently 
certain, and a defendant, 
before issue joined, ob- 
jects to it, and the Court 
should refuse to make it 
certain, it would be error. 

But an objection to the 

specification is too late 

after issue joined. The 
verdict cures the defect. 

Ibid. 

The rule is that the ver- 

dict cures all omissions 

or defects, which must 
necessarily have been 
passed upon by the jury. 

Lbid. 

5. A verdict is not too vague 
when it responds to thé 
issue. Ibid. 

6. It is not necessary that 
the land, alleged to have 
been fraudulently con- 


3. 


4. 








veyed by the debtor, 
should be over the value 
of ten dollars. The law 
does not permit the debtor 
to convey, with intent to 
defraud, land; or any o- 
ther visible property, no 
matter how small the 
value. - Ibid. 


7. Where a defendant has 


been arrested upon mesne 
process and gives bail, 
and, alter judgment, the 
bail surrenders him to the 
sheriff, out of term time. 
no execution having been 
issued on the judgment 
nor any committur prayed 
by the plaintiff, if the she- 
riff releases him upon a 
bond to appear at Court 
and take the benefit of 
the insolvent law, the 
sheriff is liable for an es- 
cape.: Stale v. Ellison, 
261 
8. The Act, Rev. St. Ch. 58, 
in this respect, only ap- 
plies to cases where the 
debtor, upon surrender of 
his bail, is ordered into 
custody by the Court.— 
Ibid. 
. After such surrender, if 
the creditor, upon rea- 
sonable notice, will not 
charge the party in exe- 
cution, either a habeas 
corpus or a supersedeas 
would be issued by the 
Court. Ibid. 
10. Although the bond ofa 
person, arres'ed upon a 
ca. sa. within twenty 
days of the term of a 
Court, should be condi- 








tioned for his appearance 
at the next succeeding 
term, yet the debtor may 
waive this privilege, and 
give a bond for his ap- 
pearance at the firstterm, 
and this bond shall be 
valid. Hardison v. Ben- 
jamin, 331 


JURISDICTION. 


The only jurisdiction con- 


ferred on this Court in 
cases at common law is 
appellate, after a judg- 
ment in the Superior 
Court. Where there has 
been no such judgment, 
the cause will not be en- 
tertained in this Court.— 
McKenzie v..Litile; 45 


LIMITATIONS, Srarvreor 
1. In an action for harbor- 


ing a slave, to which the 
statute of limitations was 
pleaded, the plaintiff 
could not prove any act 
of harboring within three 
years before the com- 
mencement of the action, 
but proved that the de- 
fendant had harboted the 
slave for several years 
before that period ; Held, 
that the Court should 
have instructed the jary 
that there was no evi- 
dence to rebut the plea of 
the statute of limitations, 
or from which the jury 
could infer any act of har- 
boring within the three 
years. Barnes v. Farmer, 

202 


2. In cases of adverse pos- 
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session of land,the statute 
of limitations begins to 
run from the ouster. [f 
the one having the right 
be a feme covert, and the 
seven years have expired 
in the lifetime of her hus- 
band, she has three years, 
and only three, after the | 2. 
death of her husband, 
within which to com- 
mence her suit : when the 
seven years have not ex 

piréd in the lifetime of 
her husbend, the two pe- 
riods of seven years from 
the ouster, & three years 
from the death of the hus. 
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stroy the comfort of per- 
sons owning and occupy- 
ing adjoining premises 
and impairing their value 
as places of habitation, it 
does thereby become a 
nuisance. Dargan v. 

Waddill, 244 

If the adjacent proprie- 

tors be annoyed by it in. 
any manner, which could 
be avoided, it becomes an 
actionable nuisance, tho’ 

a stable in itself be a con: 

venient and lawful erec- 

tion. bid. 


OFFICIAL BONDS. 


band are concurrent, un-| When a term of office (as 


til one of them shall have 
run out; and then the 
Jeme is entitled to the 
other and longer period, 
to enter or sue. Crump 


v. Thompson, 491 


MERGER. 

A promise, made after a 
covenant, is merged, up- 
on the same ground that 
a promise, made before, is 
merged, when the pro- 
mise and the covenant 
are precisely the same, 
because the covenant, be- 
ing a deed, is the surest 
and highest evidence.— 
Burnes v. Allien, 370 


NUISANCE. 


that of sheriff) is for more 
than one year, the bonds 
given for the faithful dis- 
charge of the daties of 
his office, at the time of 
the appointment. andthe 
new bonds given from 
time to time afterwards, 
are cumulative ; that is, 
the first bonds continue 
to be a security for the 
discharge of the duties 
during the whole term, 
and the new bonds be- 
come an additional secu- 
rity for the discharge of 
such of the duties as have 
not been performed at the 
time they are given.— 
Poole v. Cox, 69 


1. Astable in a town is not, mestent © PLEAD- 


like a slaughter pea ora 


hog style, necessarily or | 1, 


er facie a nuisance. 
ut if it be so built, so 
kept, or so used, as to de- 





Where more damages are 
recovered than are de- 
manded, the plaintiff will 
be permitted toremit the 
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excess, and have judg- 
ment for the proper sum, 
on paying the costs of this 
Court. Harpor v. Davis, 
44 
2. Where there are more 
pleas than one, and the 
jury find on them all, and 
error is. alleged in the 
charge of the Court only 
as to one, this Court must 
affirm the judgment be- 
low. Munroe v. Stutts, 49 
$, Where a party moved to 
be permitted to shew a 
paper toa witness for the 
purpose of refreshing his 
memory, which motion 
was refused and an ap- 
peal taken, it must appear 
in the case sent up, what 
were the contents of the 
paper, that the Court may 
see whether they were 
such as were calculated 
to have the effect pro- 
posed. Lee v. Patrick, 
135 
4. Where an execution from 
a justice of the peace has 
been levied on land and 
returned to the County 
Court, where judgment is 
rendered for the plaintiff, 
he may either have an 
order of sale, under which 
he can only sell the land 
levied on, or he may take 
an execution as in other 
cases of judgments.— 
Powell v. Baughan, 153 
5. A special t facias 
may be added toa ven. 
ditioni as, whenever 
a fi. fa. itself may be sued 
out. Ibid. 


a 








6. A count for a forcible 
entry may be jéined with 
a count for an assauit and 
battery. Flinn v. Anders, 

328 

7. Where several persons 
are indicted fora trespass, 
it is not a matter of right 
for any of the defendants 
to insist, on the trial, that 
the jury should be requir- 
ed to pass upon the guilt 
or innocence of any of the 
others, before they pass 
upon the whole. This is 
a matter of discretion in 
the presiding Judge—a 
discretien rarely, if ever, 
used, except in cases, 
where there is no evi- 
dence against a part of 
the defendants, or where 
the Court is satisfied, that 
persons are made defen- 
dants, to prevent their be- 
ing examined in the case, 

tate Vv. Bogue, 360 

8. It is the province of the 
Court, in which the trial 
takes place, to judge of 
the truth or sufficiency of 
the causes assigned for a 
motion for a continuance 
or removal of a trial.— 
State v. R. Hildreth, 429 


PROCESS. 

1. The law requires that a 
writ (as in this case an 
execution) shall be re- 
turned to the Court and 
not to the Clerk. Hamlin 
v. March, 35 

2. It is true the Clerk is the 
officer of the Court to re- 
ceive the writ, and what- 
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ever may be raised upon 
it, as his office is the place, 
where the records of the 
Court are kept and pre- 
served. Ibid. 

3. Ifthe Clerk will not re- 
ceive the return, when 
tendered to him, the offi- 
cer, to discharge his duty, 
must return the precept 
and the money, if he has 
made it, to the Court.— 
They will, upon a proper 
representation,make such 
order, as the case may 
require, and, in a proper 
case, direct their officer 
to receive the process.— 
lbid. 

4. The death of the Clerk 
during term time, is no 
excuse for not making the 
return. Ibid. 


REPLEVIN. 

1. Our Act of Assembly in 
relation to Replevin, Rev 
Stat. ch, 101, does not re- 
peal nor supersede the 
common law remedy of 
replevin. Duffy v. Mur- 
rell, 46 

2. At the common law, an 
action of replevin could 
only be maintained in 
cases of actual taking.— 
Under our statute, taking 
is not necessary to entitle 
the party injured to his 
remedy. Ibid. 

3. Where an execution is- 
sues against A. and is 
levied bona fide on pro- 

rty in the possession of 


- on the allegation that | 


the property is really in 





A. the action of replevin 
will not lie against the 
sheriff. Oarroll v. Hus- 
sey, 8&9 


ROADS AND WAYS. 

i. The Gourts have no au- 
thority to have the lands 
of the citizens taken for 
acart way, without the 
consent of the owner, ex- 
cept in the instance pro- 
vided for by the Statute, 
“If any person shall be 
settled upon or cultiva- 
ting any land, to which 
there is no public road 
leading or no way to get 
to or from the same, other 
than by crossing other 
persons’ land.” Lea v. 
Johnston, 15 

2. Therefore where there 
was a public road to 
which access might be 
had, though not so con- 
venient for the petitioner, 
as the cart way he prays 
for, the Court cannot 
grant the petition. Ibid. 


SALES. 

1. Where an owner of a 
slave stands by and sees 
the slave sold by another, 
having notitle, and makes 
no objection, yet he is not 
thereby estopped from as- 
serting his legal title.— 
West v. Tilghman, .163 

2. The title to a slave can 
only be conveyed, accord- 

_ing to the laws of this 
State, by a sale in wri- 
ting, except when delive- 
ry accompanies the sale, 
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or by a gift evidenced by 
a written instrument, the 
written instrument in 
each case to be attested 
by a subscribing witness 
and proved and recorded. 
Ibid. 


SHERIFFS. 

1. Notwithstanding the lan- 
guage of the private Act 
passed in 1835, relative to 
the County Trustee and 
Sheriff of Moore County, 
an action in the name of 
the State to the use of the 
County, will lie against 
the Sheriff for not col- 
lecting and accounting 
for the County taxes — 
State v. McIntosh, 307 

2. Although a sheriff is a 
defaulter when he is re 
appointed, yet his re-ap- 
pointment is not thereby 
void. Ibid. 

3. It isthe duty of a sheriff 
to apply to the Clerk of 
the County Court in pro- 
per time for a certified 
copy of the tax list, and 
if he does not, neither he 
nor his sureties can avail 
themselves of the neglect 
of the Clerk to furnish 
sach list. Ibid. 

4. Ademand is not necessa- 
ry, before action brought, 
for money collected by a 
sheriff for public purpo- 
ses. Ibid. 


SLANDER. 
1. In an action of slander, 
when the charge is made 
directly, the plea of justi- 





2. 





fication should aver the 
truth of the charge, as 
laid im the declaration ; 
but when the charge is 
made by insinuation and 
circumlocution, so as to 
render it necessary to use 
introductory matter to 
shew the meaning of the 
words, the plea should 
aver the truth of the 
charge, which the decia- 
ration alleges was meant 
to be made. Snow v. 
Witcher, 346 
In an action of slander, 
by a single woman, under 
the Act of 1808, Rev. St. 
Ch. 110, where the words 
charged were “that she 
had lost a little one,” “Z, 
S. is a credit to her,” the 
said Z. S. being notorious- 
ly an incontinent person, 
and, “she better be listen. 
ing to the report about 
herself losing a little one;” 
Held, that it was suffi- 
cient for the defendant to 
plead and prove that the 
plaintiff was an inconti- 
nent woman. Ibid. 


SLAVES. 


Where on petition of an 


executor, in pursuance of 
the directions of his testa- 
trix, an order was passed 
in 1805 hy the County 
Court, “that the said ex- 
ecutor have leave to e- 
mancipate his said slave, 
he first giving bond and 
security as required by 
law,” and the bond was 
not given till 1816, and 

















ewer since that order, un- 
. &til the year 1845, the said 
-:slave and her childten 
- had been permitted to en 
| joy ‘all the rights of free 
persons of color; Held, 
olthat neither the executor, 

whose duty it was to give 
-»the:bond, nor any person 
-elaiming-underor through 
shim can: take advantage 
of. that: omission, much 
|, less a mere -wrong-doer, 

after the lapse of so many 
» years. Cully v. Jones, 168 


STATUTES, éonstruction of 
Every affirmative statute,is 
a repeal, ‘by implication, 
, of. a prior ‘ affirmative 
«statute, so far as it is 
‘contrary to it. But the 
law does not favor these 
implied revocations, nor 
‘are ithey to be allowed, 
unless the repugnancy be 
plain ; an! where, in the 
latter act, there is no 
-(elaase ofinon obstante, it 
shall, if’ possible, have 
_ such construction, that it 
.eshall not operate arepeal. 
Stute v. Woodside, 


SURETY AND PRINCI. 
.v 2°PAL. 
1. A sdftety, who seeks to 
.. Becover from a co surety 
- @ rateable part of money 
Ppaid, must take care to 
do np act, which will pre- 
Ment the co-surety from 
having recourse against 
vithe® principal. If, there 
‘fore, be release the prin- 
cipal, it is a discharge of 
4 
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541 
the co-surety. Draughn 
v. Bunting, 10 

2. A. brought a suit on a 
note, in which B. was the 
principal, and C. surety. 
B. was dead and the suit 
was against his adminis- 
trator and C. At the re- 
turn term A. entered a 
nolle prosequi against the 
administrator of B and 
took judgment against C. 
alone. C. having paid 
the debt, brought suit a- 
gainst the administrator 
of 'B., who in the mean- 
time had disbursed all 
the assets in the payment 
of other debts of equal 
‘dignity with that of A, 
Held, that the adminis- 
trator of B. had commit- 
ted no devastavit as re- 
garded C., that C. as a 
surety, had no further 
rights than A. had pos- 
sessed, and A. hating re- 
linquished his lien upon 
the assets of B by discon. 
tinuing his suit against 
the administrator, the 
right of the surety, as the 
substitate of his principal, 
to obtain priority, could 
only accrue from the 
commencement of his ac- 
tion against the adminis- 


tratorof Bs Coltraine v. 
Spurgin, 52 
TAXES. 


1. Spinning machinery, used 
in a factory, constitutes a 
part of the improvemenrs 
of real estate required to 
de assessed for taxation 
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onder our revenue laws. 
Makepeace, ex parte, 91 
2, Under the private Acts 
of 1831 and 1835, relating 
to the County of Bruns. 
wick, any three or more 
justices, sitting in Court, 
may lay the taxes. As 
regards this, the Act of 
1835 does not repeal the 
Act of 183]. State v 
Weodside, 496 
3, Although the tax list, 
made out by the Clerk and 
delivered to the Sheriff, 
may be defective, yet the 


Sheriff who receives it} 


and acts under it, cannot 
make the objection. Ibid. 

4. Where a public officer 
collects money due to a 
County, no demand is 
necessary, before suit 
brought. Mid. 

5. The County Trustee, 
where there is one, is the 
proper relator in an ac. 
tion to recover moneys 
due to the County, except 
when he is a defaulter or 
when he refuses to pro- 
ceed against defaulters. 
In these cases suits may 


he brought by the Com-|’ 


mittees of Finance in the 
name of the State. Ibid. 


TENANTSIN COMMON. 
1. Where it appeared that 
A raised Tobacco on his 
mother’s land, and was to 
have one.sixth for his la- 
bor, &c; Held, that A. 
was not a tenant in com- 
mon with his mother, as 
to one sixth, and had no 
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rty in it or lien on it. 
Cole . Hester, 23 
2. Where a tenant in com- 
mon holds over after par- 
tition, his possession shall 
not be considered adverse, 
until a demand is made 
by the other tenants, un- 
less he does some act a- 
mounting to an actual ex- 
clasive possession, which 
could give notice that he 
intended to keep out all 
others, or some act a- 
mounting to a disclaimer 
of the rights of the other 
tenants. Anders v. /An- 
ders, 214 
3. The law permits to each 
tenant = common a 
peaceable ent u 
every portion of the land 
held in common, but it 
does not justify any ac- 
tual force applied to the 
person of his co tenant.— 
Flinn v. Anders, 328 


TENANT AND LAND. 
LORD. 
1. Where a person, already 
in possession of land, takes 
a lease from another, and 
holds over after his term 
has expired, whether this 
is a case coming within 
the provisions of the Act, 
Rev. St. Ch. 31, See. 51, 
requiring bords from ten- 


ants refusing to surrender 
ssession. &c. Quere ? 
helps v. Long, 226 


2. But in all cases where 
the landlord wishes to 
avail himself of the pro- 
visions of that Act, he not 











‘must state the lease 


‘that the term has ex-| 1. 


pired, but he must also 
set forth in his affidavit 
explictly or in such a 
manner that the Court 
may necessarily or fairly 
draw the inference, that 


the tenant, after the term | 2. 


expired, had refused to 
a the possession. 


3. What notice to quit from 
a landlord to a tenant is 
required in this State.— 
Quere? Ibid. 


4. Where a person was sued | , 
s casual ejector and the 
ourt improperly refused 
the tenant permission to 

lead, upon the ground 

hat he was a tenant hold- 
ing over « therefore bound 
to give a bond as required, 
by the Act, Rev. St. Ch. 
31, Sec. 51, when it did 
not appear that he had 
refused to daliver posses- 
sion, and thereupon en 
tered judgment by default 
against him. Held, that 
he was entitled to an ap- 
peal. Ibid. 


w 


WARRANTY. 


A., being tenant by the 
curtesy, sells land be- 
longing to his wife, by 
deed of bargain and sale, 
in fee, with general war- 
yanty. Held, that the right 
of the heir of the wife to 


the Jand was not rebutted | 6. 





by the warranty. John-| 
son v. Bradley, 362 . 


WILL. 
If a testator knows what 
he is doing and to whom 
he is giving his property, 
his mental capacity’ is 
sufficient to enable him 
to make a will. Horne 
v. Horne, 99 
A probate of a will in 
common form cannot be 
set aside on a petition for 
a reprobate, without 
shewing some _ reasoi, 
why the former prodate 
was wrong and shou!d 
not have becn allowed, 
Armstrong v Baker, 109 


. The mere fact, that all 


the parties interested in 
the estate of the deceased 
were not cited in the ori- 
ginal prohite is not, of it- 
self, a sufficient ground 
for a re-probate. Ibid 


. Especially the Court will 


not set aside the probate 
in common form, upon the 
petition of the widow, 
who adunits that the will 
was properly proved, but 
desires a re-probate to 
enable her to enter her 
dissent withio six months 
thereafter. bid. 


. In a probate of nuncupa- 


tive wills, every requisi- 
tion of the Statute ought 
to be faithfully observed; 
and especially the pro- 
bate will not be good if 
the next of kin are not 
cited. Rankin v. Renkin, 

; 156 
The propounder ofa will 
of a married wotnan 
should properly file alle- 
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gations in writing and on 
oath, setting forth the ins 
strument or facts relied 
on, So, as to put on. the 
record such # case as 
would shew that the pa- 
per propounded might be 
the will of the party de- 
ceased, notwithstanding 
her coverture. Whitfield 
v. Hurst, 170 
7 In like manner the party 
contesting should put in 
h sallegatiors in writing, 
pleading « former sen 
tence wus a bar to any 
further litigation, and, of 
course, to ordering ano 
ther issue, or denying the 
existence of any alleged 
agreement or of any right 
in the wile to bequeath. 
Ibid. 

8. And these are prelimina- 
ry matters proper for the 


Court to decide, and not |- 


matters for the jury.— 
Thid. 

9. A Cotrt of Probate can- 
not construe a marriage 
settlement, so as to deter- 
mine whether it vested a 
separate estate in the 
wife or not. Ibid. 

10, But where a marriage 
agreement gives a color 
to the act of the wile in 
making a will, that is 
sufficiedit to induce the 
Court of ; roba'e to admit 
the paper, leaving it io 
the Court of Equity ulti 
mately to construe and 
enforce the articles and 
compel the execution of 
the will, if made, in the 








view of that Court, under 
a sufficient authority,:.or 
hy virtue of a sufficient 
estate in the wife.) Jhed. 


1. Aller an issue of. devisa- 


vit vel non is submitted to 
a jury, there cannot be a 
definite sentence upon a 
paper offered as a will, 
but upon the verdict, of 
the jury, unless the issue 
is itself set aside. Ibid. 


12, Alter such an issue 


made up, either party has 
a right to insist on @ ver- 
dict Jhid, : 


13. In an issue of devisavit 


vel non, where_ the sub- 
scribing witnesses to the 
supposed will disagree as 
to the capacity of the 
supposed testator, other 
proof may be given as to 
that fact, and the jury 
must decide upon the 
whole evidence. Bell v. 
Clark. 239 


14. A petition to set aside 


the probate of a will, on 
the ground of the want of 
citation of the next of kin, 
will not be granted for 
that cause alone, but 
merits must be shewn, 
and it must appear that 
the former proceedings 
resulted wrongfully, and 
the interests of the peti- 
tioners, if under disability 
themselves, were not duly 
defended by those who 
undertook to defendthem. 
Mc Norton v. Robeson, 256 


15. A petition to set aside 


the probate.of a will, on 
the ground of the newly 











discovered testimony, on 
points to which evidence 


“was given at the probate 


of the will, will not be 
granted, unless such tes- 
timony not only repels the 
adversary’s charge, but 
also destroys his fs, 
by shewing that the for. 
mer verdict was obtained 
by surprise and perjury. 
Tid. 


16. A. made his will in 1837, 


in his own hand writing, 
but unattested, and it was 
laced among his valua- 
le papers.’ Afterwards, 
in 1847, being about to 
leave this couatry, he de- 
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ted this will, together 
a oes witha 


friend for safe keeping. 
Held, that this did not of 
itself amount to a re-pub- 
lication of the will, and 
that therefore land ac- 
quired after 1837, did not 
pass under it. Battle v. 


288 
17. The Act of 1844, ch. 83, 


making devises to operate 
upon such real or person- 

estate as the testator 
may own at the time of 
his death, does not apply 
to wills executed mw wd 
on passage of that Act. 


* 





